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ADVERTISEMENT. 


Tar many inſidious 1 which 
have appeared i in ſeveral of the News- 
papers, calculated for the purpoſe of 
prejudicating the Cauſe of an Un fortu- 
nate Man, and to drown his Cry for 
JusTICE, made it neceſſary to lay this 
Accovvx before the Public. 
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| TIE buſineſs of Recruiting, i in r Ales 
is carried on by Agents, who open Offices 


in different parts of the Town, for that 


purpoſe, and alſo for receiving ſuch Re- 
cruits as are inliſted in- the Country, in 

order to get them approved of, and paſſed 
o their reſpective Regiments. Theſe 
Agents are ſeldom themſelves Soldiers, 
though they aſſume the character of Ser- 
jeant, in order to give effect to their In- 
liſtments, which would frequently be a- 
voided, were it known by the perſons in- 
ated that they are not military 1 men. 


on the 2 5th day of December, 1 790, 


the Priſoner entered into Articles of Co- 


Partnerſhip with James Rutherfard, of 


n Croſs, in-the County. of Middle- 


B ö ber, 
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ſex, victualler, reciting, That the ſaid 
James Rutherford is engaged, on behalf of 
His Majeſty, and of the Honourable the 
Company of Merchants trading to the 
Eaſt- Indies, to inliſt men to ſerve in their 
reſpective Land Forces and Marines.“ By 
which Articles, in conſideration of the ſum 


of one hundred and five pounds to the ſaid 


James Rutherford in hand paid by the ſaid 


Samuel George Grant, © the Parties agreed 


to become Copartners in the inliſting and 
. raiſing men to ſerve His Majeſty, and the 

ſaic Company of Merchants, and in the 
: profits and advantages toariſe therefrom.” 


About this time, the Priſoner was em- 
ployed by Lieut. John Grey, of the 76th 
Regiment of Foot, to raiſe men for that 
Regiment; and afterwards he was alſo 


employed by Captain Alexander Campbell, 
of the 74th Regiment of er, to mil 


men for him. 


The terms on which the priſoner con- 
tracted with Captain Campbell were, that 
a ſum, 


4. 


1 

a ſum, equivalent to the pay of a Serjeant, 
bell, and that the Prifoner ſhould facniſl 
to each Regiment at leaſt twenty Recruits 
every year, at the rate allowed for by Go- 
vernment; and the Priſoner was impow- 
ered by Captain Campbell to draw from 
the Agents of the 74th Regiment, ſuch 
ſums as, from time to time, ſhould be- 

come due to him, or be neceſſary for this 
ſervice. 


The Priſoner's aſſiduity and ſucceſs were 
remarkable; and Captain Campbell very 
| ſoon expreſſed his wiſh that the Priſoner 
ſhould enter and be atteſted. In recom- 
mending this to the Priſoner, it is ſup- 
poſed Captain Campbell had two views: 
iſt, to ſecure, excluſively, an uſeful Re- 
cruiting Officer; and 2dly, toentitle him to 
charge the Priſoner's pay againſt Govern- 
ment, which pay muſt otherwiſe come out 
of his own pocket. 


The Priſoner, 6 reflecting on the 
| conſequences, declined to enter himſelf; 
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and he never was either inliſted er atteſted,” 
nor is his name to be found in any Mufter- 
Roll, or Regimental Return, except ſuch 


as have been made up for the purpeſe of 
meeting him on this Tri. 


Theſe facts will be elucidated by the fol- 
lowing Letter from Captain Campbell to 
the Priſoner, dated Leſkard, September 30, 

'$791:—* Grant, I have received your Let- 
ter of the 17th. I am happy to ſee you 
have been ſo ſucceſsful, and 1 expect your 
particular Return of names and deſcrip- 
tions (of the 24th) by this Poſt. You would 
have had a Corporal before this, from 
Chatham, had he not overſtaid his Paſs; 
but I have again, this day, defired one to 
be ſent to you. You muſt be approved of ar 
Chatham, and leave your Atteſtation there, 


*« have, by laſt Poſt, received a Letter 
from the Agents, incloſing a charge of 
I]. 148. 6d. made by you for pay to men 
deſerted and rejected. They very proper- 
ly have refuſed paying it, as Government 


685 


will not admit it; and you know, ny cree- | 
ment with you is, that, as I am to have 


no profit. by the men you get, I am to fufidint 


10 boſs. If Government would allow the 
charge, you ſhould be welcome to it; but 8 
you cannot, in reaſon, expect me to pay it 

out of my own pocket. If you will look- 


at the War-Office Letter to Gen. Town- 
ſend, of the 14th of October, 1788, which 
J left with. you, it will ſhew- you, that 


Subſiſtence is allowed only for ſuch reject= | 
ed or deſerted men as have been previouſly 
approved of by Field Officers appointed 


by General Townſend. I remain your fin- 


cere Friend, | 
« ALE x. 8 


Captain Campbell alſo, in another Let- 


ter, ſo late as the 14th day of December. 


laſt, writes to the Priſoner as follows : 


vou muſt know, as well as I can tell 
you, that I cannot give you an order to 


receive either your Bounty or Pay, till you 
are approved of, and your Atteſtation 


lodged at Chatham ; neither of which has, 
I believe, been done, 


« T hope 


um. - 
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I hope and truſt, that you have got 
ſome men for the 74th this month, altbo 
the Eaſt India Company's offices are open.” 


About the beginning of January, Fran- 
cis Stevenſon, a Drummer in the Cold- 
ſtream Regiment of Foot Guards, was im- 
priſoned in the Savoy for having torn his 
cloaths, and for being dirty; and on this 
occaſion, he repeatedly expreſſed his deter- 
mination to deſert ſo ſoon as he ſhould be 
ſet at liberty. 5 | 


_ Having obtained his liberty, it would 
appear that he had perſuaded Francis He- 
ritage, another Drummer in the Cold- 
ſtream Regiment, to accompany him in 
this deſertion ; and that a day or two be- 
fore the 26th of January they applied to 
Beatty, a Corporal in the 74th Regiment, 
and communicated their intentions to him. 

On the 26th of January they put their in- 
tention into execution; for they both 

ſwore on the Trial, that having come off 
Guard about half paſt eleven o'clock that 
55 . day, 


„ 
day, they went into ſeveral public houſes, 
where they continued drinking until be- 
tween fix and ſeven o'clock in the evening, - 
when they went to the Priſoner's houſe, 
where they were inliſted for the Eaſt In- 
dia Company's Service. During the whole 
of this tranſaction, the Priſoner was from 
home; and having been ſent for to look at 
| ſome Recruits who had then come from 
Mancheſter, theſe two Drummers were 
pointed out to him as two Recruits who 
had juſt come in, and had been inliſted 
for the Eaſt India Company. The Pri- 
ſoner looked at them, and ſaid, they were 
good looking lads ; and aſked, if they were 
atteſted; and on being informed that their 
Atteſtations were filled up, but that they 
were not ſworn, the - Priſoner gave two 
ſhillings to Corporal Beatty, to get them 
atteſted, and they were, that ſame evening, ; 
* before . mn 


| dined morning they w were approved of | 

by Major Akerman of the Eaſt India Com- 

Nr Service, and put on board the Mel- 
ville 
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ville · Caſtle Eaſt- Indiaman, then lying at 
Graveſend; Information having been re- 
ceived where theſe Drummers: were, an 
application was made to the Directors 
of the Eaſt India Company, who ordered 
them to be delivered up; and om the i ſt 
of February they were committed to the 
Savoy by Serjeant Darley, of the: Cold- 
fream Regiment of Guards. 


On the 3d of February, an information 
was lodged: againſt the Priſoner, : before 
William Addington, Eſq. ane of His Ma- 
jeſty's Juſtices of the Peave for the City 
and Liberty of Weſtminſter and County of 
Middleſex, at the Public Office in Bow- 
street, founded; on the 53d-{eftion. of the 
Mutiny Act, whereby-1tiis, provided, © Phat 
if any perſon ſhall knowingly. detam, buy, 
or exchange, or otherwiſe receive fm any 
Soldier and Deſerter, or any otlien perſon, 
upon any account or pretence whatſoever, 
anyarms, cloaths, caps, or othertfurniture, 
belonging to the King, or any ſuch articles, 


belonging to any Soldier or Deſerter, as 
are 


dd - 
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are generally deemed Regimental neceſſa- 


ries, according to che cuſtom of the Army, 


being provided for the Soldier, and paid for 
by deductions out of his Pay, or cauſe the 


colour of any ſuch cloaths to be changed, 
the perſon ſo offending ſhall forfeit for 
every ſuch offence the ſum of five pounds ; 

and upon conviction, by the oath of one 
or more credible Witneſs or Witneſſes, 
before any of his Majeſty's Juſtices of the 


Peace, the ſaid penalty of five pounds ſhall 


be levied by Warrant under the hands of 
the ſaid Juſtice or Juſtices of the Peace, 
by diſtreſs and ſale of the goods and chat- 
tels of the Offender; one moiety to be paid 
to-the Informer, and the reſidue to be paid 


to the Officer to whom ſuch Deſerter or 
Soldier did belong.” | 


Upon this information, and on the evi- 
dence of Stephenſon and Heritage alone, 
the Priſoner was convicted by Mr. Ad- 


_ dington in two ſeveral penalties, of five 


pounds each, which were levied by diſtreſs 


upon his goods, 
C On 
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On the 17th of February, as the Pri- 
ſoner was walking along the Strand, he 
was ſeized by Joſeph Turtle, a Serjeant o- 
the Coldſtream Regiment, and by him car- 
ried a Priſoner to the Recruit Houſe in 

the Savoy Square, where he was delivered 
to Serjeant Major Lunt, of the Coldſtream 
Regiment, by whom he was 5 carried to the | 
Savoy Priſon. 


On this occaſion a Warrant in writing. 
for his Commitment, was made by Serjean 
Major Lunt, dated the ſame 17th Febru- 

ary ; ; which Warrant ſtated that he wa: 


impriſoned by order of his Royal Highne|. 
the Duke of Yokk, 


Next day a letter was ſent from the 
War Office to the Provoſt-Martial, in the 
following terms : 


* War OFFICE, Feb. 18, 1792. 
© SIR, 


* I have the Secretary at War's direc- 


tions to o require you to detain in your cuſ- 
tody 


Ci”) 


tody Serjeant George Grant, of the 74th 
Regiment, now confined in the Savoy by 
order of his Royal Highneſs the Dux of 
York, it being intended to bring the ſaid 
Grant to; Trial before a General Court 
Martial, for having adviſed two Soldiers 
of the Coldſtream Regiment of Foot 
Guards to deſert, and to inliſt into the 
Eaſt-Indis Company's Service.” 


11 am, SIR, | 
_ Your humble 8 
M. LEWIS. 


5 P, oe uri of the Savoy Priſon.” 


And on the 2oth of February, a third 
8 was delivered to the Provoſt-Mar- 
tial, as follows: 


«© Col D STREAM ORDERLY ROOMu, 

Feb. 20, 1792. | 
St ec SIR, | g 
Receive into the Savoy Priſon George 
Grant, Serjeant in the 74th Regiment of 
Foot, for inliſting Drummers Francis He- 
C 2 ritage 
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ritage and Stephenſon, of the Coldſtream 
Regiment, into the India Company's Ser- 
vice, knowing them to belong to the above 


SAMUEL LoxT, 
Serj. Majorof Colaſt. Regt. Guards. 
De Provafi-Martial. 2 


On the 2 5th of robrnary, the Priſoner 
was ſerved with a copy of the — 
notice: : 


ne” Jopcx ApvocArz's Orrice, HorgE 
GuaRrDs, 25th Feb. 1792. 

cc SIR, | Ee 
As a General Court Martial will ſoon 
be appointed to be held ar Chatham Bar- 
racks, for the Trial of Serjeant George 
Grant, of the 74th Regiment of Foot, now 
a Prifonerin your cuſtody, and charged with 
He having adviſed and perſuaded Francis 
ritage and Francis Stephenſon, two Drum- 
mers in the Coldſtream Regiment of Foot 
Guards, to deſert His Majefty's Service; 
| | | and 


(13. )) 


and to inliſt into the Service of the Eaſt⸗ 


India Company, knowing them at the ſame 
time to belong to the ſaid Regiment of 


Foot Guards; you are hereby required to 


give the ſaid Priſoner the earlieſt notice 
thereof, that he may prepare for his Trial, 
and make timely application for ſummon- 


ing any Witneſſes material wund his 


Defence. 
| kN am, It, [11 
Your moſt humble Servant,” 


 CranLys Govzw. 


To Capt Hannam, Pro voft-Martial 1 the n 

15 3 for a Writ of . 
Corpus having been adviſed, an Affidavit 
was made by the Priſoner, to graund the 


application. The ſubſtance of _ 1 
vit is as follows: EF 


* 
wo 


That about cight 3 age. 1 50 
ſoner was employed by Captain Alexander 


Campbell, of his Majeſty's 74th Regiment 
of Foot, as an Agent to recruit for | the 


faid 


7 . 
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faid Regiment : That it was then agreed 
between Captain Alexander Campbell and 
the Priſoner, that for this ſervice Captain 
Campbell ſhould allow to the Priſoner a 
ſam equal to the Pay and Cloathing of a 
Serjeant of the ſaid Rgiment, and all the 
profits to accrue from the difference be- 
tween the Bounty given to the Recruits 
and the allowance from Government; but 
that the Priſoner himſelf was not inliſted 


as a Soldier in the ſaid 74th Regiment of 


Foot, and that he never received any Boun- 
ty or Inliſting Money; and that he has 
never received any Pay or Cloathing as a 
Soldier ; and that no Entry or Return was 
ever made in the Books of the ſaid 74th 
Regiment, of the Priſoner as a Soldier of 
the ſaid Regiment. That ſince Dec. 2 5th, 
3790, the Priſoner has alſo been employed 
as an Agent for inliſting Recruits for the 
Serviceof the Honourable Eaſt-India Com- 
pany ; and that ſome time in the month 
of January laſt, while the Priſoner was 
fitting in a public-houſe i in the neighbour- 
hood of Charing-Croſs, he was informed 

that 
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that * Recruits had come to his houſe 
from the Country, upon which he im- 
mediately went to his own houſe, to ex- 
amine the Recruits, and while he was ſo 
engaged, he was informed that two boys 
had come in, and had been inliſted; and 
he did then direct a perſon who was pre- 
ſent to get them atteſted for the Eaſt- In- 
dia Company's Service: and the Priſoner 
immediately left his own houſe, and re- 
turned to the public-houſe from whence 
he came. That he has been ſince inform- 
ed, that the ſaid two boys were two Drum- 
mers, of the names of Heritage and Ste- 
phenſon, belonging to the Coldſtream Re- 
giment of Foot Guards; but that at the 
time they were inliſted for the Eaſt - India 
Company's Service as aforeſaid, they had 
not any military appearance, but were 
dreſſed in coarſe jackets, and one of them 
had on a leathern apron; and the Priſoner 
believed, from their appearance, that they 
had been Sailors, and were come from the 
Country. That on the 17th day of Fe- 
bruary laſt he was committed a Priſoner to 


the 
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the Savoy, by Samuel Lunt, Serjeant-Ma- 
jor of theTColdſtream Regiment of Guards, 
forinliſting the ſaid Heritage and Stephen- 
fon into the Eaſt-Company's Service, know- 
ing them to belong to the ſaid Regiment of 
Guards; and that on the 2 5th of Feb. laſt 
he was ſerved with the copy of a Letter ſub- 
ſcribed, as he has been informed and be- 
Heves, by Sir Charles Gould, Knight, His 
Majeſty's Judge-Martial and Advocate- 
General for the Army, and addreſſed to 
Captain Hannam, Provoſt-Martial of the 
Savoy, purporting, that a General Court 
Martial would ſoon be appointed to be 

held at Chatham Barracks, for the Trial 
of Serjeant George Grant, of the 74th Re- 
giment of Foot, a Priſoner in the ſaid Capt. 

- Hannam's cuſtody, and charged with hav- 
1ng adviſed and perſuaded Francis Heritage 
and Francis Stephenſon, Drummers in the 
Coldſtream Regiment of Guards, to deſert 
His Majeſty's Service, and to inliſt into 

the Service of the Eaſt-India Company, 
knowing them at the ſame time to belong 


to the ſaid Regiment of Foot Guards, and 
| thereby 
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thereby requiring the ſaid Captam Han- 
nam to give the ſaid Priſoner the earlieſt 
notice thereof, that he might prepare for 
his Trial, and make timely applitation for 
e nn material toward 

| . fee 261 107. 10 
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not this Affidavit the Wät 5 Habeas 
Cad was allowed; whereby the Provoſt- 
Martial of the Savoy is commanded to 
have before Lord Kenyon, immediately 
after the receipt of the Writ, the body of 
Sam̃uel Georgei Grant, being committed 
and detained in His Majeſty's Prifon of the 
Savoy, together with the day and cauſe of 
the taking and detainer of the ſaid Samuel 
George Grant, by whatſoever name the 
ſaid Samuel George Grant is called in the 


ſame, to undergo and receive all and fin- 


gular ſuch things as the ſaid Chief Juſtice 
ſhould then and there conſider: of, con- 
derer him in tin behalf. 9 18 

th dend to this Writ, the Provaſth 


Martial brought the Priſoner before Lord 
=_— Kenyon, 
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Kenyon, on the 7th of March, when Mr. 
Joſeph White, who appeared as Solicitor 
for the Crown, and Mr. Thomas Lowten, 
as Solicitor for the Brigade of Guards, 
prayed time to make the return, and the 
Solicitor for the Priſoner not objecting, 
his Lorſhip ordered the Priſoner to be re- 
manded, and to be again brought up on 
the 13th of March; on which 0 c 
_ 2 Return was: png 118 


"1; William Tim the en 
| Martial named in theWrit of Habeas Cor- 
pus, hereunto annexed, do moſt humbly 
certify and return to our Sovereign Lord 
the King, That, by certain Articles of 
War, formed, made, and eſtabliſhed by 
His ſaid Majeſty, in purſuance of, and ac- 
cording. to the force of the Statute in that 
caſe made and provided for the better go- 
vernment of His Majeſty's Forces, it is 
ordained and eſtabliſhed, that whatſoever 
Officer, non-commiſſioned Officer, or Sol- 
dier, ſhall be convicted of having adviſed 
or perſuaded any other Officer or Soldier 

to 


6 
to deſert His faid Majeſty's Service, ſhall 
ſuffer ſuch puniſhment as by the Sentence 
of a General Court Martial ſhall be award- 
ed, And I do further humbly certify and 
return to our Lord the King, that, on 
the 17th day of February, in the thirty- 
ſecond year of the reign of His preſent 
Majeſty, Samuel George Grant, in the ſaid 
Writ of Habeas Corpus named, being a non- 
commiſſioned Officer and Soldier in His 
ſaid Majeſty's Service, in the 74th Regi- 
ment of Foot, was taken by Joſepli Tur- 
tle, a Serjeant in His Majeſty's Coldſtream 
Regiment of Foot-Guards, and delivered 
into the cuftody of me the ſaid William 
Hannam, being ſuch Provoſt-Martial as 
aforeſaid, charged with having adviſed and 
_ perſuaded Francis Heritage and Francis 
Stephenſon, Soldiers in the ſaid Coldſtream 
Regiment, to deſert His Majeſty's Service, 
and to inliſt into the Service of the Eaſt- 
India Company, knowing them at the ſame 
time to belong to the ſaid Coldſtream Re- 
giment of Foot Guards. And I do fur- 
ther moſt humbly certify, that the body of 
| D 2 the 
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the ſaid George Grant having been ſo de- 
livered to the care and cuſtody of me the 
faid William Hannam, being ſuch Provoſt- 
Martial as aforeſaid, is now detained in my 
cuſtody, to anſwer the ſaid charge; and 
alſo by virtue of an order from His Ma- 
jeſty's Secretary at War, bearing date the 
18th day of February aforeſaid, requiring 
me, the ſaid Provoſt-Martial, to detain in 
my cuſtody the ſaid Samuel George Grant, 
by the name of Serjeant George Grant, of 
the 74th Regiment, it being intended to 
bring the ſaid Grant to Trial, before a 
General Court Martial, for having adviſed 
and perſuaded two Soldiers of the Cold- 
ſtream Regiment of Foot Guards to deſert 
His Majeſty's Service, and inliſt in the 
Eaſt-India Company's Service. And this. 
is the eauſe of taking, and of detaining the 
ſaid Samuel George Grant, whoſe body I 
have, as by the Writ of Habeas Corpus, 
' hereunto annexed, I am commanded. 


W. Hannan, 
Provoſt-Martial.”? 


When 
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When the Priſoner was brouglit to Lord 
Kenyon's houſe, on the 13th day of Fe- 
bruary, he was informed that a Gentle- 
man was with his Lordſhip on this buſi- | 
neſs; and when, about a half an hour af- 
terwards, he was admitted into his Lords 
fhip's preſence, Captain Hewgill, an Ad- 
jatant of the Coldſtream Regt. of Guards, 
appeared alone with his Lordſhip. An Af- 
fidavit of the two Drummers, who had 
been previouſly ſworn, was put into his 
Lordſhip's hands by Mr. Lowten; which 
Affidavit is of the following tenor : 


In the KINd's 8 


0 Francis Heritage and Francis Ste- 
phenſon, both Drummers in the Cold- 
ſtream Regiment of Foot Guards, ſeve- 
rally inake oath and ſay; and firſt this De- 
ponent, Francis Heritage, for himſelf ſaith, 
that on Wedneſday the 25th day of Janu- 
ary laſt, he came off duty from the Rich- 
mond Party, and that on the next day, 
Thurſday the 26th day of January, between 
the hours of fix and ſeven o'clock in the 

even- 


1 
evening, he, this Deponent, with the above 
named Francis Stephenſon, went into the 
King's Arms public-houſe at Charing- 
Croſs, kept, as he believes, by George 
Grant, who is, as this Deponent is inform- 
ed and believes, a Serjeant in His Majeſty's 
74th Regiment of Foot, and whom this 
Deponent well knows in that character, 
having taken a Recruit to him to be inliſt - 
ed, and fat down in a box and called for a 
pint of beer; and this Deponent further 
faith, that at the time when he and the 
ſaid Francis Stephenſon. went into the 
King's Arms public-houſe, he and the ſaid 
Francis Stephenſon were dreſſed in their 
reſpective Regimentals, and that Stephen 
Battow, who aſſiſts the ſaid George Grant, 
and is a Corporal in the ſaid 74th Regi- 
ment, as this Deponent has ſinee been in- 
formed and believes, brought them a pot of 
beer, and ſat himſelf down in the ſame box: 
And this Deponent further ſaith, that he 
and the ſaid Francis Stephenſon, being or- 
dered for Guard the next morning, he ob- 
ſerved to Francis Steplienſon, that they 
ths "=" 
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had none of their cloaths clean, and that 
it was late, and impoſſible for them to be 
upon Guard the next morning: That the 
faid Stephen Battow then went out of the 
ſaid box, and returned again ſoon after- 
wards, and addieſſing himſelf to this De- 
ponent and ſaid Francis Stephenſon, told 
them, that Mr. Grant ſaid, if they would 
go and diſguiſe themſelves, and come a- 
gain, he would engage them for the Eaſt- 
India Company's Service, which was pre- 
ferable to the Guards, as they might there 
make their fortunes; that Deponent re- 
plied, that he had nothing to diſguiſe him- 
ſelf with, nor had Stephenſon any thing: 
That the ſaid Stephen Battow ſaid he would 
get them ſomething, and immediately went 
up ſtairs, and ſhortly after returned, with 
the ſaid George Grant: And this Depo- 
nent further ſaith, that the ſaid George 
Grant delivered to this Deponent a brown 
coat, a pair of check trowſers, and a round 
hat; and he, this Deponent, put them 
on, and delivered his Regimental jacket 

to 1 ſaid George Grant; and that the 

Pts fad 
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ſaid: George Grant delivered to Francis ; 
Stephenſon a pair of black breeches, an 
old leather apron, and a round hat, which 1 
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N } Stephenſon ' put on, and delivered to the 
1 faid George Grant a Regimental coat and 
= hat; and Grant then conducted them into 
j i, ; =M a back room, telling them they might have 
| I W whatever they liked to eat and drink: And 
1 this Deponent further ſaith; that after he 

1 and the ſaid Francis Stephenſon had re- 


mained there ſome ſhort time, another pers 
ſon came into the room, and after writing 
on two different pieces of paper, which ? 
were partly written and partly printed, he 'F 
aſked this Deponent and ſaid Stephenfon 4 
if they could write? and this Deponent 2 
replied yes ; that he then put a paper be- Þ 
fore each of them, deſiring them to write 
their names on it, which this Deponent 
and faid Stephenſon did: And this Depo- 
nent further ſaith, that the ſaid man ne- 
ver read the. contents of ſaid papers to 
them in the ſaid room, but gave them to 
the ſaid Stephen Battow, who, on theſame 
evening, took this Deponent and the ſaid 
Francis 


(8 ) 

Francis Stephenſon to Mr. Abington's, in 
St. Margaret's Church- yard, Weſtminſter, 
where the ſaid Stephen Battow delivered 
the ſaid papers to a young man who was 
ſitting at a deſk in the Office, who aſked 
the Deponent and the ſaid Francis Ste- 
phenſon if they were Apprentices or Mi- 
litia-men? and then gave them a book; 
but what he ſaid, this Deponent does not 
recollect: And this Deponent further 
ſaith, That the ſaid young man did not 
read the contents of the ſaid papers to 
them, nor aſked them if they were willing 
to ſerve as Soldiers in the Eaſt- India Com- 
pany's Service: That this Deponent and 
the ſaid Francis Stephenſon then went 
back with the ſaid Stephen Battow to 
Grant's houſe, leaving the ſaid papers with 
the ſaid young man at Mr. Abington's, to 
be ſigned; and that about eleven o clock 
in the ſame night this Deponent and the 
ſaid Francis Stephenſon went to bed, and 
got up about ten o'clock next morning, 
when the ſaid Stephen Battow brought 
them a pot and a pint of two-penny to 
= : - a 
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drink, and-four rolls for breakfaſt : And 
this Deponent further ſaith, That after 
they had breakfaſted, the ſaid Stephen Bat- 
tow told this Deponent and the ſaid Ste- 
phenſon, that they muſt go to the Eaſt- 
India Houſe to be paſſed : That he, this 
Deponent, and ſaid Stephenſon, with three 
other Recruits, and the ſaid Stephen Bat- 
tow, went into a coach at Grant's door, 
which drove them to a houſe on Tower- 
Hill, appointed by the Eaſt-India Company 
for the inſpection of Recruits for the Eaſt- 
India Service, where they got out, and af- 
ter being inſpected and paſſed, the ſaid 
Stephen Battow delivered this Deponent 
and the ſaid Francis Stephenſon to the care 
of John Barratt, who is an Aſſiſtant to 
Grant in recruiting for the Eaſt-India 
Company, who conducted this Deponent 
and ſaid Stephenſon to the Queen's-Head 
Ale-houſe, in Darkhouſe-lane, Billings- 
gate, and locked them in a room at the 
top of the houſe, and left them for about 
half an hour, when he returned with a pot 
of beer and ſome dinner; and after ſtay- 


ing 
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ing in the room with them ſome ſhort 
time, he again left them, locked in, and 
returned again in about an hour with a 
bowl of rum and water, and told them, 
after they had drank it to go to bed, as they 
were to get up at two o'clock next morn- 
ing: And this Deponent further ſaith, that 
before ſaid John Barratt brought their din- 
ners, he took from Deponent his Regi- 
mental waiſtcoat and breeches, and gave 
him a flannel waiſtcoat ; that he took from 
_ ſaid Stephenſon his Regimental waiſtcoat 

and breeches : That he, this Deponent, and 
ſaid Stephenſon went to bed, and got up 
between three and four o'clock the next 
morning, when faid Barratt put this De- 
ponent and ſaid Stephenſon, with others, 
on board a boat belonging to the Eaſt- In- 
dia Company, which took them to the 
Melville Caſtle, Eaſt-Indiaman, lying near 
Graveſend, and that they went on board 
the ſame, where Deponent and ſaid Ste- 
phenſon received the Uniform belonging 
to the Eaſt-India Company, which they 
put on: That Deponent and ſaid Stephen- 
| Sa. | ſon 
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Will! ſon remained on board the Melville Caſtle 

| five days, when they were fetched away 
by Serjeant Darley, belonging to the ſaid 

. Coldſtream Regiment : And this Deponent 

_ faith, that before he and the ſaid Francis 

Stephenſon went to bed at the Queen's 

Arms Ale-houſe, in Dark-Houſe Lane, 

the ſaid John Barratt told them, that if 

they were apprehended or catched, not to 

mention Mr. Grant's name, nor that of 

poor Jack Barratt, And this Deponent, 
Francis Stephenſon, for himſelf faith, that 

the whole and cvery part of the foregoing 

Affidavit of the ſaid Francis Heritage is 
ſtrictly true. = 


Francis HERITAGE, 


> 


FRANCIS STEPHENSON.” 


c Sworn at my houſe, in Lincoln's 
Inn Fields, the 13th of March, 
1792, before REXYON. 


Lord Kenyon having peruſed this Affi- 
davit, called for the Return of the Writ, 
which 
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which his Lordſhip having alſo peruſed, 
the Priſoner's Attorney prayed his Lordſhip 

to allow him a Copy of the Return, and 
a reaſonable time to examine the ſame ; 

and that in the mean time the Priſoner 
might be remanded. To this requeſt his 
_—_— anſwered nearly in the following 
words :—* Icertainly will remand him; for, 
Sir, if you know any thing of your Profeſſion, 
you muſt know that I am bound by the Return, 
whether true or falſe, and cannot enquire 
whether the Priſoner is a Soldier or not. He 
is impriſoned by a Warrant from the Secretary 
at War, as a Soldier. I muſt take the Re- 
turn to be true, and therefore I remand the 
Priſoner. He may bring his Ation for 4 

falſe Return, if he pleaſes ; but Tthink he has 
been very ill adviſed—very al adviſed, in- 
deed. — 


The Priſoner's Attorney again begged 

his Lordſhip to indulge him in his original 

requeſt, of a ſhort delay till he could con- 

ſider the Return; but the only anſwer 
which Lord Kenyon could be prevailed on 

| | to 


— 


(9) 


to give was 7 remand bin —I remand 
him: - upon which the Attorney made his 
bow, and retired. And having obtained a 
copy of the Return, he next day addreſſed 
the following Letter to his Lordſhip, con- 
taining his obſervations thereon : 


© RICHMOND BUILDINGS, 
/ Marco 14, 1 798. 
„ My Log 

« As in the caſe of Grant, brought be- 
fore your Lordſhip yeſterday, by virtue of 
a writ of Habeas Corpus, your Lordſhip 
was pleaſed to ſay that the Priſoner had 

been ill adviſed, and to refuſe to allow me 
to ſtate any objection to the return of the 
Writ, I take this method of ſubmitting to 
your Lordſhip the objections which I was 
prepared to have made. 


iſt, The firſt Commitment by Turtle 
is by parole, and therefore not a lawful 
Commitment; but ſuppoſing it to be in 
writing, there is no averment that a Ser- 
jeant hes authority to commit; and 1 in fact 

a non- 


Io, 

a non-commiſſioned Officer has not ſuch 
authority. b 

* 2dly, As to the other Warrant: it is 
not an original Commitment, but a De- 
tainer ; and therefore if the original Com- 
mitment is not in writing, the Detainer, 
as depending thereon, is void. It is alſo 
a Commitment by a Secretary at War, 
without naming him; nor is there any 
averment, that as ſuch Secretary he had 
| power to grant this Commitment; and in 

fat the Secretary at War has no ſuch 
power. ; 


e The reaſon of not naming the Secre- 
tary at War will appear plain to your 
Lordſnip, upon peruſing the Warrant it- 
ſelf. It is a mere Letter from Mr. Lewis, 
(but who Mr. Lewis is, is not ſtated) in- 
forming the Provoſt-Martial that he, Mr. 
Lewis, had © the Secretary at War's di- 
rections to require him.” But even Mr. 
Lewis does not add, © you are hereby re- 

_ - - "quired 


quired accordingly,“ or any other words 
amounting to a poſitive Commitment. 


© Farther, the Priſoner is detained © for 
having adviſed and perſuaded wo Soldiers,“ 
without naming them. 


« And laſtly, there is no legal conelu- 

ſion in the Warrant, for the Priſoner is 
not detained till he ſhall be delivered in 
due courſe of law, but fine die. There is, 
indeed, an inſinuation of © it being intend- 

© ed to bring they ſaid Grant to Trial before 

2 General Court Martial ;” but when, or 

where, or whether at all this Court is to 

take place, is not ſtated. 


« Tt is alſo obſervable, that in the War- 
rant by Mr. Lewis the original Commit- 
ment is ſaid to have been by order of His 
Royal Highneſs the Dukx of York ;” but 
ſuch order does not appear by the Return, 
nor are the directions by the me: to 
his Clerk ſet out. 
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I hope your Lordſhip will excuſe this 
trouble. I conſider myſelf bound by my 
oath of office to do juſtice to my Client, 
and therefore have taken this method of 
ſubmitting what your Lordſhip refuſed to 
hear me ſtate viva voce. 


I have the honour to be, 
My Lox, 
Your Lordſhip's moſt eien 
and very humble Servant, 


J. Max TI. 


« The Right Honourable 
Lord KEN VON, Sc. Ec. 


We proceed now to the Trial itſelf 
And Ihave endeavoured to find ſome plau- 
ſible reaſon for holding this Court at 
Chatham, and not in London, but in vain. 
I cannot ſuppoſe that it was ſo ordered, 
that the Priſoner might be deprived of the 
means of defending himſelf, or at leaſt 
that his expences might be increaſed. 


I cannot ſuppoſe, that His Royal High- 
neſs 


1 
neſs the Duxx of York could not truſt this 
Proſecution in the hands of Sir Charles 
Gould, and of Officers of the Regiments of 
Guards.----I cannot ſuppoſe, that His 
Royal Highneſs could be of opinion that 
the Proſecution would be better conducted 
by a Military Deputy Judge-Advocate, 
than by the learned Judge-Advocate who 
has long, and honourably, filled that office 
at the Horſe Guards.---I cannot ſuppoſe, 


that His Royal Highneſs wiſhed this Trial 


be conducted in a ſecret manner, at a 
_ diſtance from Newſpapers, and from other 
vehicles of public information.---Nor can 
I ſuppoſe, that it was ſo ordered, as a ' 
compliment to Corporal Beatty, in order 
to ſave that reſpectable Officer the trouble 
of coming to, London, to give his evi- 
dence.In ſhort, I cannot ſuppoſe any 
reaſon that would be ſatisfactory, and 
therefore leave it to be explained by thoſe 
who are in the ſecret, with this aſſurance, 
that I am willing to ſuppoſe it was ſo 
ordered, not from any bins or oppreſ- 
five motive. 


On 


1 


On Wedneſday the 21ſt day of March 
the Trial commenced at Chatham Bar- 


racks, 


"M0 Charge being read, the Priſoner \ was 
| aſked by the Deputy Judge Advocate if his 
name was Samuel George Grant; to which 
he anſwered in the affirmative.---He was 
then aſked, if he acknowledged himſelf to 
be Serjeant Samuel George Grant, of the 
74th Regiment of Foot; and to this queſ- 
tion the Priſoner anſwered in the nega- 
tive. To which the Judge Advocate re- 

plied, that the Priſoner is Serjeant Samuel 
George Grant, of the 74th Regiment of 
Foot, and that he was ready to prove it. 


The Priſoner's Attorney then informed 
the Judge Advocate that he wiſhed it to 
be underſtood, that the Priſoner declined 
the juriſdiction of the Court, and that he 
was ready to deliver ſuch plea in writing, 
or in ſuch other manner as was agreeable 
to the Practice of Courts Martial; but the 
Judge Advocate informed h: m, that he 
Fx -: "on. 
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muſt reſerve it till he came on his Defence, 
and that he would then be entitled to the 
full * of it. 


FAO Wynyard, one of the Adjutants 
. of the Coldſtream Regiment of Guards, 
then ſtood forward, and informed the 
Court, that he had the commands of His 
Royal Highneſs the Dux of York to 
proſecute the Priſoner; and he then read 
a Paper, ſtating the caſe, nearly in the 
words of the Affidavit of the two Drum- 
mers, {worn before Lord Kenyon. 


Witneſſes were then called to prove the 
Priſoner to be a Soldier; but as it is not 
my preſent object to enter into a detail of 5 
the evidence, I will not therefore trouble 
the Reader with obſervations as to the facts 
themſelves, except in ſo far as they are con- 

nected with the Cox pucr of this Proſecu- 
tion, which is the preſent object of this 
Publication. The Proſecutor, in open 
Court, declared it to be his intention to 
lay theſe Proceedings before the Public. 


1 
He has alſo in like manner pledged him- 
ſelf, through the medium of a Newſpaper, * 
ſo to do. When they appear, the Public 
will be able to judge how far any ſingle 
fact, neceſſary to ſubſtantiate the —_ 
has been proved. 


The Proſecutor may have judged it pru- 
dent that the Evidence produced in ſupport 
of this Proſecution ſhould not be too ge- 
nerally known. But as theſe Proceedings 
diſcloſe facts too important to be kept ſe- 
cret, I alſo pledge myſelf to the Public, 
that ſo ſoon as I have a right, I will de- 
mand a Copy of theſe Proceedings ; and 
ſo ſoon as ſuch Copy ſhall be received by 
me, it ſhall be printed and publiſhed.* 


Before 
— 


s Sec the WokLD of Saturday 3iſt March 


+ By the gth clauſe of the Mutiny Act it is provided, 
ce that the party tried by any General Court Martial, 
within Europe (except in the Garriſon of Gibraltar) 
ſhall be intitled to a Copy of the Sentence and Proceed- 
ings of ſuch Court Martial, upon demand thereof, made 

| by 


5 
Before the Examination of the firſt 
Witneſs was finiſhed, the Priſoner was ſuf- 
ficiently appriſed of the diſpoſition of the 
Deputy Judge Advocate towards him. That 
Witneſs, (Mr. Bonus, Clerk of Meſs. Bi- 
ſhop and Brummell, Agents for the 74th 
Regiment and for Captain Campbell) was 
examined by the Proſecutor, to prove the 
hand-writing of Captain Campbell; and 
accordingly, without obſervation from Ma- 
Jor Brownrigg, and without objection frem 
the Priſoner, the Witneſs was allowed to 
prove three Letters written by Captain 
Campbell, by ſwearing generally to his 
belief, founded on his knowledge of the 
1 hand-writing of Captain Campbell. But 
Ul ; on the Croſs Examination, when the Pri- 
| 


ſoner produced the two Letters from Capt. 

- Campbell to him, already ſtated, the Judge 
Advocate objected to theſe being received 
on the Teſtimony of Mr. Bonus, as to 
his 


dy himſelf or by any other nerſad pn his behalf, (he or 
they paying reaſonably for the ſame) at any time not 
ſooner than three months after ſuch Sentence,” 


1 

his belief alone, unleſs the Witneſs could 
ſwear that he faw Captain Campbell ac- 
tually write theſe Letters. But the Court, 
after mature deliberation, received the Evi- 
dence; the Preſident obſerving, that this 
Evidence was admitted in favour of the 
Priſoner, becauſe it had been admitted againſt 
him. It was therefore a fortunate cir- 
cumſtance for him, that the Proſecutor had 
firſt found it neceſſary to reſort to this 
kind of proof; for had that not been the 
| caſe, it would ſeem that the Priſoner muſt 
have loſt the benefit of this material Evi- 
dence, becauſe he could not produce a 
Witneſs who had been looking over the 
ſhoulder of Captain Campbell when he 
wrote a private Letter from Cornwall, 
which came to the Priſoner's hands in the 
uſual courſe of the Poſt. 


The firſt queſtion to be determined was, 
Whether cr not the Priſoner is actually a S. 
dier? And here another preliminary queſ- 
tion preſents itſelf, viz. By whom ſhall this 
queſtion be determined? The Common Law 

5 of 


40 


of England, on this point, is ſtrongly ex- 
preſſed in the 18th Chapter of Magna 

Cbaorta. No man ſhall be taken or impri- 
foned, or be diſſeiſed of his freedoms or liber- 
ties, or free cuſtoms, or be outlawed or exiled, 
or any otherways deſtroyed ; nor we wall not 
paſs upon him, nor condemn him, but by laws= 
ful judgment of his Peers, or * lle Lau 1 
the Land.” 


By the lawful Judgment of his Peers, 
Lord Coke ſays, 1s meant the Verdict of 
- his Equals, that 1s, of men of his own con- 
dition; and by the Law of the Land is 
meant, the due courſe and proceſs of Law. 
And as the Common Law is ſuperior to 
the Military Law, the Military Law being 
rather indulged than allowed, a greater ex- 
tent of juriſdiction cannot be taken by the 
Military Courts than what 1s expreſsly and 
in poſitive words granted to them. The 
Common Law Courts of England acting 
under the Common Law itſelf, have an 
abſolute juriſdiction which cannot be taken . 
from them but by poſitive Statute. Every 
Douft, 


. 
A 
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Court, therefore, thus erected as an ex- 
ception from the general juriſdiction, muſt 
be confined ſtrictiy within the boutids of 


the juriſdiction ſo granted to it, and is ſo 
far ſubject to the control of the Superior 


Common Law Courts, that its Proceedings 
may be ſtopped by Prohibition; and an 
Action will he againſt the Judges of ſuch 
' Inferior Courts themſelves, at the ſuit of 
the injured Party, to recover damages for 
having exceeded their juriſdiction. It is 


evident, then, that according to the courſe 
of the Common Law, the Priſoner can on- 


ly be cut off from civil ſociety by the Ver- 


dict of a Jury of his Country, according 


to the due courſe of the Common Law; 
and that the Judges of this Court Martial 
have exceeded their juriſdiction, in deter- 


mining the queſtion, Whether the Priſoner 


was a Soldier or not, unleſs it can be ſhewn, 


which it is impoſſible to do, that by the 
expreſs and poſitive words of the Mutiny 


Act, they have a ſpecial juriſdiction, in 
exception to the general Juriſdiction of the 


Common Law. 
= © | The 
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The Priſoner will even carry his argu- 
ment a little farther; and it will be no 
difficult matter for him to ſhew, that not 
only is the Mutiny Act ſilent as to this 
juriſdiction, but that in every caſe in which 
it becomes neceſſary to determine the civil 
or military ſtate of a man, the juriſdiction 
is taken out of the hands of Military Men, 
and placed excluſively in the Civil Magiſ- 
trate. Thus, by the 71ſt clauſe of the 
Mutiny Act, perſons inliſting are to be 
carried before a Juſtice of the Peace, or 
other Magiſtrate, to be atteſted, ſuch Juſ- 
tice, &c. not being an Officer in the Army.” 

In like manner, though Deſertion 1s, by 
the Mutiny Act, a capital offence, yet a a 
Military Court cannot take cognizance of 
it in the firſt inſtance, nor can the Deſerter 
even be committed to priſon till the fact of 
his being a Deſerter is ſworn to before a 
Juſtice of the Peace, or other Magiſtrate ; 
for by the 51ſt clauſe of the Mutiny Act 
it is enacted, * That it ſhall and may be 
lawful to and for the Conftable, Headbo- 


rough, 
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rough, or Tithingman, of the town or place 
where any perſon; who may be reaſonably 
ſuſpected to be ſuch a Deſerter, ſhall be 
found, to apprehend, or cauſe him to be 
apprehended, and to cauſe ſuch perſon to 
be brought before any Juſtice of the Peace; | 2 
hving in or near'ſuch town or place, who 2 
hath hereby power to examine ſuch ſuſ- 
pected perſon ; and if, by his confeſſion, 
or the teſtimony of one or more Witneſs or 
Witneſſes upon oath, or by the knowledge 
of ſuch Juſtice of the Peace, it ſhall appear 
or be found that ſuch ſiiſpected perſon is a liſted 

Soldier, and ought to be with the Troop or 

Company to which he belongs, ſuch Juſtice 
of the Peace ſhall forthwith cauſe him to be 

conveyed to the gaol of the county or 

place where he ſhall be found; or the 

Houſe of Correcton, or other public pri- 
| ſon, in ſuch town or place where ſuch De- 

ſerter ſhall be apprehended ; or to the Sa- 

voy, in caſe ſuch Deſerter ſhall be appre- 

hended within the City of London or 
Weſtminſter, or places adjacent; and 
tranſmit an account thereof to the Secre- 

— _ tary 
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tary at War for the time being, to the end 
ſuch perſon may be proceeded againſt ac- 
to law,” 


£0 And by the 54th clauſe it is provid- 
ed, That no Commiſſion Officer ſhall 
break open any houſe, to ſearch for De- 
ſerters, without Warrant from a Juſtice of. 
the Peace; and that every Commiſſion Of- 
ficer who ſhall, without Warrant from one 
or more of His Majeſty's Juſtices of the 
Peace, (which ſaid Warrants the ſaid Juſ- 
tice or Juſtices are hereby impowered to 
grant) forcibly enter into, or break open, 
the dwelling-houſe or out-houſes of any 
perſon whatſoever, under pretence of 
ſearching for Deſerters, ſhall, upon due 
proof thereof, forfeit the ſum of twenty 
n. 


If this Adjudication by the Military 

Court ; is good, 1t carries with it the moſt 

alarming conſequences to the Liberty of 

the Subject : for thereby the Civil Liberty 

of Fer man in the Kingdom is placed 
| under 
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under the control of Courts Martial, who 
may, if they pleaſe, adjudge any man to be 
a Soldier, and puniſh him by Martial Law; 
and the preſent Trial affords a ſttiking in- 
ſtance, how far Military Men may be diſ- 
poſed to extend their juriſdiction upon a 
Proſecution inſtituted y command of a: 
Prince of the Blood Royal. For it would 
appear, that as this Court had determined 
to try the queſtion themſelves, they were 
alſo diſpoſed to adjudge him to be a Soldier 
upon any evidence that could poſſibly be 
brought before them. Two. days were 
ſpent in endeavouring to prove the Priſo- 
ner to be a Soldier, but the only evidence 
of the fact were, 1ſt, the Letters of Cap- 
tain Campbell, calling the Priſoner a Ser- 
jeant :---2dly, a Return made by Captain 
Campbell, received by the Agent only two 
days before the Trial, in which Captain; 
Campbell ſtates the Priſoner to be inliſted 
on the 25th day of June, 1790, and to have 
been approved of by Colonel Fox,;---3dly,, 
a Receipt granted by the Priſoner to Meſſrs. 
Biſhoppand Brummell for a ſum of money. 
| which 


(4) 
which 1s ated i in the Receipt to be for Pay 
and Subſiſtence, and which Receipt is 
ſigned Samuel George Grant, 8 ge 74th: 
Regiment. | 


But if Captain Campbell's Letters to 
his Agent, calling the Priſoner a Serjeant, 
are to be evidence of his being a Soldier, 
the Captain may very eaſily raiſe a Regi- 


ment, inſtead of a Company, for he may 


by the ſame rule, make any man a Soldier, 
by the ſimple operation of writing a Letter 
to his Agent, calling him a Soldier. If 


a Return made up for the purpoſe of meet. 


ing him on this Trial is to be admitted, no 
man is ſafe; for it is remarkable, that 
though in this Return Captain Campbell 
ſtates the Priſoner to have been inliſted on 


the 25th day of June, 1791, and to have 


been approved of by Colonel Fox, on the 
ſame day, yet in his Letter, dated the 14th: 
day of December thereafter, he lays, ext. 4 
cannot give you an order to receive either 
your Bounty or Pay till you are approved | 


of,- and your —— lodged at Chat- 
my ham; 


1 


ham; neither of which has, I believe, 
been done.“ No proof of an actual In- 
liſtment was adduced. It was admitted 
the Priſoner never was atteſted, and it was 
proved that he never was inſpected and ap- 
proved of; and that though a Liſt of Sol- 
diers, approved of at Chatham, is regularly 
py that the Priſoner's name was not 
inſerted in that Liſt. Colonel Fox, indeed, 
endeavoured to account for this, and to 
prove that in this particular caſe it was not 
neceſſary that the Priſoner ſhould be per- 
ſonally examined. But though Captain 
Campbell may be obliged to Colonel Fox 
for his ingenuity in finding ſomething like 
an excuſe for him, for making this falſe 
Return, the fact is clearly eſtabliſhed, 
that the Priſoner was not approved of by 
Colonel Fox; and the point, whether the 
Colonel's reaſon is good or bad, not being 
a matter neceſſary to be now adjuſted, the 
Priſoner will leave the diſcuſſion of it at 
Preſent, eſpecially as it may probably be 
determined at a future time by the proper 


of ribunal. 
When 


1 

When the Receipt is examined, it will 
appear to be equally unconcluſive; and it 
may be ſaid, that this is the firſt time that 
an Inliſtment has been attempted to be eſ- 
_ tabliſhed on ſuch a ground; The Priſoner 
was, as has been already obſerved, a Re- 
cruiting Agent; he was in poſſeſſion of 
Beating Orders, every one of which are 
are addreſſed to him by the ſtile of Serjeant. 
It was neceſſary he ſhould, both in public 
and in private, aſſume the ſtile of Serjeant; 
becauſe no perſon, except a commiſſioned 
or a non commiſſioned Officer, can inliſt 
a Soldier; and if it had been generally 
known, that the Priſoner had not a legal 
authority to enforce his Inliſtments, he 
could never have depended on procuring a 
fingle Recruit. He might have found a 
great number of perſons, who would rea- 
dily accept of the Inliſtmg Money, and 
then laugh at him; and his only remedy to 
recover it back would have been by an Ac- 
tion at Common Law. 


But Captain Campbell's Letters prove 


clearly, that there was an Agreement be- 
| | tween 
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tween him and the Priſoner, different from 
that between an Officer and his Serjeant ; 
for in his Letter of the 3oth of September 
he ſays, © I have by laſt Poſt received a 
Letter from the Agents, incloſing a charge 
of 11. 148. 6d. made by you for pay to men 
deſerted and rejected. They very properly 
have refuſed paying it, as Government 
will not admit it; and you know, my Agree- 
ment with you is, that as I am to have no pro- 
fit by the men you get, I am to ſuſtain no leſs. 
If Government would allow the charge, 
you ſhould be welcome to it ; but you can- 
not in reaſon expect me to pay it out of 
my own pocket.” And Captain Campbell's 
Letter of the 14th of December farther 
proves, that he knew the Priſoner acted 
not only as a Recruiting Agent for the 
74th Regiment, but that he acted alſo in 
that capacity for the Eaſt-India Company; 
for in that Letter he ſays, © I hope and 
truſt you have got ſome men ſor the 74th this 
month, altho' the Eaſt - India Company's offices are 
| open.” But had Captain Campbell conſi- 


dered the Priſoner to be a Soldier under, 
| | H EE. 


— 
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his command, it 1s not to be ſuppoſed that 
he would have been contented with uſing 
ſuch moderate expreſſions, or have ſub- 
mitted to the Priſoner's keeping an office 
open for the Eaſt-India Company, when 
men were ſo much wanted for the 74th 
Regiment, and when, by the word of com- 
mand alone (and which command it was 
his duty as an Officer to have given, if the 
Priſoner had been his Serjcant) he could 
have compelled the Priſoner to have re- 
turned all his Recruits to the 74th Regt, 


Though then this Receipt, on the face 
of it, bears to be granted for Pay and Sub- 
ſiſtence, from the 25th of June, it is evi- 
dent, that the money itſelf was money ac- 
tually due upon the Agreement between 
Captain Campbell and the Priſoner; for, 
that on the 14th of December Captain 
Campbell did not ſuppoſe the Priſoner to 
be a Soldier, and the Receipt was granted 
in thoſe terms, merely for the ſatisfaction 
of the Agents; it having been proved 
not to be uncommon for perſons not Sol- 
| diers 
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diers to grant ſuch Receipts, and in thoſe 
Receipts to ſtile themſelves Serjeants of 
the Regiments on whoſe account the mo- 
ney was paid. If then Captain Campbell 
himſelf did not inlift the Priſoner, as it is 
admitted he did not, the firſt queſtion to 
be aſked is, Who did inliſt him? and the 

anſwer which muſt be given is, that he 
was inliſted by Meſſrs. Biſhopp and Brum- 
mell. But had he been inliſted, in like 
manner, by the Biſhop of London, fach 
Inliſtment would have been equally inva- 

lid. It is not pretended, that Meſſrs. Bi- 
ſhopp and Brummell are themſelves either 
commiſſioned or non commiſſioned Offi- 
cers; therefore they have not power le- 

gally to retain any man as a Soldier, and 
every Inliſtment performed by them, tho! 
done in the moſt direct and unequivocal 
manner, is void, unleſs the perſon ſo in- 
liſted ſhall afterwards either be atteſted or 
join the Regiment. But in this caſe, it 
is not pretended that ever the Priſoner was 
_ atteſted, or that ever he joined the Regi- 
ment, or did duty as a Soldier, or that he 
H 2 ever 


„ 
ever wore the Uniform, or carried the 
Arms of a Soldier. 


Captain Williamſon indeed proved, that 
he had ſeen the Priſoner in an Uniform of 
the 74th Regiment; but on his Croſs Ex- 

amination he confeſſed, that it was rather 
the Uniform of a commiſſioned than that 

of a non commiſſioned Officer; and tho? 

it was alſo proved, that he received a Re- 
gimental Sword and Belt, yet the Witneſs, 
a Serjeant in the 74th Regiment, who 
proved it, confeſſed that he gave them to 
the Priſoner by miſtake, ſuppoſing him to 
be a.Serjeant; but that when he found his 
miſtake, and that the Priſoner was not a 
Soldier, he, in a day or two afterwards, 
took them from him. 
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| The next queſtion to be aſked, as to this 

1 Receipt, may be, Has the money mentioned 

if in it to have been paid to the Priſoner, 
as Pay and Subſiſtence, actually been al- 
lowed by the Public, as ſuch, in the Regi- 
mental Account? And this queſtion was 


com- 
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completely anſwered by Mr. Bonus; for on 
his Examination he ſwore, that the mo- 
ney mentioned in this Receipt was charged 
not againſt the Regimental Account, but 

againſt the private Account of Captain 
Campbell; and by the Evidence of tha: 
Witneſs it was clearly proved, that againſt 
ſuch private Account it muſt ſtand: for 
the Witneſs declared it to be neceſſary, in 
order to entitle Capt. Campbell to charge 
this money againſt the Public, that one 
of three things ſhould be done--- 1ſt, That 
an Atteſtation be produced, which cannot be 
done in this caſe: 2dly, That the Priſoner 
be approved of by a Field Officer, which has 
not been done here: or 3dly, That the per- 
ſon's name be inſerted in the Muſter- Roll from 


Chatham, which has not been yet done. If, 


therefore, the money mentioned in thus 
Receipt is not the Public Money, and can- 
not be charged againſt the Public, but is 
the private money of Captain Campbell, 
it cannot be denominated Pay and Sub- 
ſiſtence, in the ſenſe in which the Proſe- 
| | cutor 
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C 
cutor wiſhes to have it underſtood, ſo as 
to hold the Priſoner to be a Soldier. 


The Priſoner therefore contends, that 
being only a Recruiting Agent, and not 
being actually a Soldier, he is not liable to 
be tried and puniſhed by Martial Law.—— 
The Mutiny Act, in ſo far as it is a penal 
Statute, muſt be ſtrictly conſtrued ; and 


unleſs the Priſoner is a Soldier, literally 


within the expreſs letter and meaning of 
the Law, he cannot be tried and puniſhed. 

By the 71ſt clauſe of the Mutiny Act, it 
is provided and declared, © That from the 
24th day of March, 1791, when and as 


often as any perſon or perſons ſhall be in- 
liſted as a Soldier or Soldiers in His Ma- 
jeſty's Land Service, he and they ſhall, 


within four days, but not ſooner than 
twenty-four hours after ſuch inliſting re- 


ſpectively, be carried before the next Juſ- 


tice of the Peace of any County, Riding, 
City, or place, or Chief Magiſtrate of any 
City or Town-corporate, (not being an 
Officer in the Army) and before ſuch Juſ- 


tice 
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tice or Chief Magiſtrate he or they ſhall 
be at liberty to declare his or their diſſent 
to ſuch inliſting ; and, upon ſuch declara- 
tion, and returning the Inliſting Money. 
and alſo each perſon ſo diſſenting paying 
the ſum of twenty ſhillings for the charges 

expended or laid out upon him, ſuch per- 
ſon or perſons ſo inliſted ſhall be forth- 

with diſcharged and ſet at liberty, in the 
preſence of ſuch Juſtice or Chief Magiſ- 
trate; but if ſuch perſon or perſons ſhall 
refuſe or neglect, within the ſpace of twen- 
ty-four hours, to return and pay ſuch mo- 
ney, as aforeſaid, he or they ſhall be deem- 
ed and taken to be inliſted, as if he or 
they had given his or their aſſent thereto 
before the ſaid Juſtice or Chief Ma- 
giſtrate; or if ſuch perſon or perſons ſhall 
declare his or their having voluntarily 
inliſted himſelf or themſelves, then ſuch 
Juſtice or Chief Magiſtrate ſhall, and 
he is hereby required forthwith to cer- 
tify under his hand, that ſuch perſon or 
perſons is or are duly inliſted ; ſetting forth 
the muy the birth, age, and calling, of 
him 


that a perſon inliſted ſhall, within four 
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him or them reſpectively, if known, and 


that the ſecond and ſixth ſections of the 
Articles of War againſt Mutiny and De- 
ſertion were read to him or them, and that 
he or they had taken the oath mentioned 
in the ſaid Articles of War; and if any 
ſuch perſon or perſons, ſo to be certified 
as duly inliſted, ſhall refuſe to take the 
ſaid Oath of Fidelity before the ſaid Juſ- 
tice or Chief Magiſtrate, it ſhall and may 


be lawful for ſuch Officer, from whom he 


has received ſuch money as aforeſaid, to 
detain or confine ſuch perſon or perſons 
until he or they ſhall take the oath before 
required; and every Military Officer that 
ſhall act contrary hereto, or offend herein, 
ſhall incur the like penalty and forfeiture 
as is by this Act to be inflicted upon any 
Officer for making a falſe and untrue Muſ- 
ter; and the penalty and forfeiture ſhall 
be levied and recovered in the fame man- 
ner as any penalties or forfeitures are by 
this Act to be levied or recovered.” 


As by this clauſe it is made neceſſary 


days 


E & 2 


days after his Inliſtment, be carried by the 
Officer who inliſted him before a Juſtice, 
it is impoſſible, in the preſent caſe, to deem 
the Priſoner a Soldier, for he never re- 
ceived any Bounty or Inliſting Money; 
he never was carried, either by Captain 
Campbell, Meſſrs. Biſnopp and Brummell, 
or by any other perſon, before a Magiſ- 
trate; he never was atteſted; no Pay has 
been allowed for him from the Public; 
he never has (at leaſt till after his Impri- 
ſonment) been returned by Captain Camp- 
bell, and at this moment his name is not 
to be found in any Muſter-Roll ; he has 
never joined the Regiment, nor done any 
Regimental Duty ; he never was in poſ- 
ſeſſion of the Arms or Accoutrements, and 
he never wore the Uniform Cloathing of 
a Serjeant, In ſhort, he never did any 
thing, which in Law or in Juſtice could 
place him in the ſtation of a Soldier; but 
on the contrary, he has avoided doing thoſe 
acts which are eſſential to fix a may, in that 
ſtation, He has indeed granted 1 oo ; 
to Meſſrs. Biſhopp and Brummell for mo- 
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ney, and in ſuch Receipt the payment 
has been expreſſed to have been for Pay 


and Subſiſtence, and he has ſigned ſuch 
Receipt as a Serjeant of that Regiment; 


but theſe, he contends, are not ſufficient 
circumſtances to prove him a Soldier. He 


may have called himſelf Captain, but that 


will not entitle him to a Commiſſion. The 
Agents, in drawing up the Receipt in that 
way, followed the uſual courſe of their 
Office; and the Priſoner, in granting ſuch 


Receipt, did no more than is every day 


done by men who never were conſidered to 
be Soldiers: but, as has been already ſtated, 

the money itſelf contained in that Receipt, 
was not charged againſt the Regiment, but 
is a charge made by the Agents againſt 


the private Account of Captain Campbell, 


and there it muſt ſtand. Finally, if an 
Inliſtment 1s to be reared up againſt the 


' Priſoner on ſuch /a ſlight foundation, the 


Recruiting Buſineſs, at leaſt in London, 


will Toffer a material! injury; as it muſt be 


evident to every Gentleman who has ever 
been in chat line, that the tranſient reſi- 


dence 
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dence of a common Serjeant would, in 


London, be attended with Hitle, if _ 
ſucceſs, | 


Whatever then may be ultimately the 
determination upon this point, the Priſo- 
ner ſolemnly proteſts that he never had the 
moſt diſtant idea that he was actually in- 
liſted as a Soldier. If he is a Soldier of 

the 74th Regiment, he is alſo a Soldier of 
the 76th Regiment; a Marine and a Sol- 
dier in the Service of the Eaſt-India Com- 
pany; and he may with equal propriety 
be claimed by all theſe different Corps; 
nay, in point of right, the other have a 
preferable claim to the 74th Regiment, in 
as much as his engagements with the 
76th Regiment, and with the Eaſt-India 
Company, are of prior dates to his con- 


nection with the 74th Regiment, 


But it has not only been the anifini 
opinion of the Priſoner himſelf, and of 
the Officers under whom he acted, that he 
is not a Soldier; but the Conduct of thoſe 
a who 


0 


who have promoted this Pr * uin, 1 
fords convincing evidence, that till very 
lately, even they id not entertain an idea 
of his being a Solftier ; for ſa lately as on 
the 3d of Februgry laſt they proceeded 
againſt him as a Civil Perſon, and as a 
perſon not ſubje&t to the Martial Law, 
upon the 53d clauſe 8 the Mutiny Act, 


before ſtated. 


os 


-The Priſoner ot. png 48 E Mili 
tary Man he could not be convicted under 
rkhat clauſe, but as a Civil Perſon only; 
for, from the whole tenor of the Statute, 
it is clear, that where a Military Perſon 
is intended, the words uſed are, any Officer 
or Soldier; and the juriſdiction of a Court 
Martial is alſo uniformly eſtabliſhed as 
the remedy againſt ſuch Officers and Sol- 
diers ; but when the Law affects perſons 
not in a military capacity, the words uſed 
are, any perſon or perſons,” and cogni- 
zance of the offence is given to the Civil 
Magiſtrate only. If then the Priſoner was 


a Soldier at the time this offence was com- 
mitted, 
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mitted, theſe Proſecutions before the Civil 
Magiſtrate were unlawful, and the Proſe- 
cutors having reſorted to that proceed- 
ing, ſhews clearly their own ſenſe of the 
matter -that the Priſoner was a Civil 
Perſon, and that he was not a Military 
Perſon, ſubject to be tried in a Court Mar- 
tial. It was in open Court acknowledged 
by the Proſecutor, that ſo early as in June 
laſt, he knew the Priſoner had protected 
himſelf from being impreſſed by his Beat- 
ing Orders. If therefore ſuch looſe cir- 
cumſtances will conſtitute a man a Soldier, 
why did the Proſecutor firſt oppreſs the 
Priſoner as a Civil Perſon, and on the 
back of that conviction. bring him to Trial 
in this Court Martial, when he knew long 
before the Civil Proſecution, and at leaſt 
as well as he does now, that the Priſoner 
was as much a Soldier then, as when he 
was brought to a Military Trial; and that 
if he was a Soldier, he could only be pro- 
ſecuted by the Military Law for a M ilitary 
Offence. 


Upon 


N 
Upon the whole, the Receipt excepted, 
this Inliſtment is ſupported only by that 
kind of Evidence which may make any man 
a, Soldier. A Captain writes Letters, ſtil- 
ing him a Serjeant, and he makes Returns 
of him as a Serjeant; but nothing 1s found 
done on the part of the Priſoner to corre- 
ſpond with thoſe eſſentials which the Law 
has required to be done on his part, who 
was to be aftected (hy thoſe Letters and Res 
turns. | 


The preliminary points being ſettled, 
and the Court having determined that the 
Priſoner was a Soldier, he was, then called 
on to anſwer to the Charge, which he did, 
by pleading the General Iſſue, Not Guilty; 
and the Proſecutor called Francis Heritage 
2s his firſt Witneſs; againſt whom the 
Priſoner qbjected, that he and Stephenſon 
were not competent Witneſſes to convict 
him of the crime of which he was accuſed. 
"Theſe two Drummers could nat be viewed 
in any other light than of that deſcription 


of Wuneſſes, who, for the ſake of public 
juſtice, 


T0) 
Juſtice, are often neceſſarily produced in 
the Criminal Courts of this Country, to 
wit, men who, having committed a crime 
in company with others, get themſelves ad- 
mitted Evidences for the Crown, in order 
to keep their necks out of the halter: but 
in ſuch caſes, a Priſoner is never convicted 
on the Evidence of an Accomplice alone; 
and indeed it is an invariable rule, that an 


Accomplice ſhall not even be allowed to 
be examined, till a foundation for the Pro- 


ſecution is firſt laid by the Teſtimony of 
other Witneſſes, whoſe credit is not liable 


to be impeached. Theſe two Drummers 


have committed a crime, by deſerting from 
their Regiment; they have broke their Oath 
of Allegiance to His MaJesTy ; they were 
liable, by the Military Law, to be put to 


death. It became neceſſary, therefore, 


for the preſervation of their own lives, that 
they ſhould add the crime of Perjury to 
thoſe of which they had already been guilty. 


Having told their tale once, it was equally 


neceſſary that they fhould perſevere in it; 


but this © anvarni/hed tale, as the Proſe- 


cutor 


Rr 
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cutor was pleaſed to term it, is ſo deſtitute 
of the neceſſary varniſh, viz. TRxurn, as to 

put it out of the power of Credulity It- 
ſelf to believe it. 


« In the caſe of Informers (ſays a late 
= Author) whoſe veracity ſhould ever be ſuſ- 
7 | pected, and whoſe conduct ſhould be care- 
fully watched, experience ſhews the neceſ- 
ſity of 1 a in the admiſſion of their 
| evidence. Can the wretch, who, from the 
1 dread or certainty of puniſhment, ſinks 
3 into the baſeſt of all human characters, 
the Betrayer of the Secrets of his Friend, 
or who, ſpurred by the hope of gain, aims, 
for a few. pounds, at the life of his fellow 
creature can he be truſted in the teſti- 
mony he may advance in the proſecution 
of his treachery ?” Mercy tells us, no. The 
attributes of Juſtice and of fair Benevo- 
lence are decked in robes of kindneſs and 
humanity: Calmneſs and Deliberation at- 
tend them in their courſe. Suſpicion is 


awake, but unerring Truth is ever more 
their 
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61 
their guide And the ſame Author 
(p. 55) again obſerves, that Judges in a 
Martial Court of Law are happily diſen- 
gaged from an adherence to a rule which 
eventually may entail deſtruction on the 
unfortunate. Accomplices, in every light 
they can be placed, cannot but be ſeen in 
guilt; but if, in addition to their firſt 
erimes, they after wards give eyidence againſt 
thoſe by whom they have been intruſted 


if, in the exceſs of baſeneſs, they exert 


their faculties to cruſh their unſuſpecting 
Brethren, and ſcreen themſelves, How little 
is their Evidence to be credited? Examine, 
therefore, with ten-fold rigour, ſuch Wit- 


neſſes, if they ſhall appear before you; ſearch 


with a probing hand into the receſſes of 


their ſouls; doubt and inveſtigate the com- 
moneſt circumſtance. they advance; and 


as they have already proved themſelves 
deteſtable among men, ſo look upon their 
. en 

* See TnovcuTrs on MarTIAL Law, with a Mode 
recommended for Conducting the Proceedings of General 


Courts Martial, by Richard oſeph Sullivan, Eſq. p. 45. 


| 


„ 
evidence, when truth cannot be diſcrimi- 
nated, as the effuſion of depravity itſelf.” 


Had the Court Martial, in this caſe, 
attended to theſe ' advices, the Prifoner 
would not need to have made the objection 
againſt the competency of theſe Witneſſes; 
far leſs would it have been over-ruled ;— 
but over-ruled it was, and Heritage and 

| Stephenſon were permitted to be examined, 
to lay the foundation of the Evidence of 
v" mtztis Proſecution. 


= The Priſoner, knowing as he did, that 
4 theſe young men had already committed 
= Perjuries, and had been brought there on 
= purpoſe to repeat them, was willing, from 
1 motives of humanity, to ſuppoſe them to 
be ignorant of the nature and obligation 
3 : of an Oath : ' he could not believe it to be 
23 | poſſible, that two boys, of ſixteen years of 
þ age, ſhould, if they ever had received any 
religious education, be ſo far loſt to their 

| duty to their God and to Society; and 
1 therefore he requeſted that the following 
0 queſtions might be put to them: 
5 iſt, Do 


„„ 
iſt, Do you know for what purpoſe an 
Oath is now adminiſtered to you? _. 


2. Do you know the religious obligation 
of an Oath ? FE: 


3. Do you believe in a future ſtate after 
your Death? 


4. What do you expect will then be- 
come of you, if you ſhould this day wil- 
fully declare what is falſe to the Court? 


But no ſooner was the firſt of theſe 
queſtions put, than the Priſoner was told 
by Lord Newark, the Preſident, that ſuch 
queſtions were foreign to the iſſue, and 
therefore improper. Religion was treated 
with ridicule, and the Deputy Judge-Ad- 
vocate, Major Brownrigg, went ſo far as to 
obſerve, in the preſence of the Witneſſes, 
and of a Court crouded with private Sol- 
_ diers, that, he did not know that a Soldier 
bad any thing to do with Religion, and that 

be beſt Soldiers often had the leaſt of it. 
K 2 The 
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The indecency of this ſentiment was not 
taken notice of, or contradicted by the 
Court. -It is unneceſſary to animadvert 
on the impropriety of the Priſoner being 
tried by Judges avowing ſuch ſentiments, 
and on the evidence of Witneſſes in whom 
the ignorance and diſregard of their du- 
ties to Cod and to Society are eſteemed 
to be good qualities. It need only be re- 
commended to theſe Judges, before they 
take the judgment . ſeat again, to peruſe 
the firſt Section of the. Articles of War, 
and ſeriouſly to conſider the dangerous 
tendency of giving ſo pointed a ſanction 
to Irreligion in the Army. If Religion 
ſhall be confidered even to be an unneceſ- 
ſary qualification in a Soldier, the Obli- 
gation of an Oath muſt neceſſarily be held 
to be void; and nothing is more to be 
dreaded to the State, than the putting of 
Arms into the hands of Troops who have 
not a proper knowledge and ſenſe of their 
Oath of Allegiance to their King, or of 
the awe of — Rewards and Puniſn- 

ments, 
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ments, to enforce their duty, and the pro- 
tection which they owe to their Country. 


Heritage having been ſworn, the Proſe- 
cutor moved, that his former Depoſition, 
taken before Juſtice Addington, at Bow- 
ſtreet, on the zd of February, ſhould be 
read; and in order to ſave the time of the 
Court, that the Priſoner might be aſked, 
whether or not the contents of that De- - 
poſition were true? To this the Priſoner 
objected- but in vain. The Court al- 
lowed it. The Depoſition was read, and 
the anvarniſhed tale therein told, was af- 
firmed by the Witneſs in the lamp, 


The Priſoner was deſirous of producing 
an Office Copy of the Affidavit of the 
Drummers Heritage and Stephenſon, ſworn 
before Lord Kenyon, which has been al- 

ready inſerted. The reaſon for which the 
Priſoner wiſhed this Affidavit to have been 
produced, was, that it might be compared 
-with their Information, taken at Bow- 
_ before Juſtice Addington ; and from 
ſuch 


1 


| ſuch compariſon it would have appeared 


evident, that the arrangement and expreſ- 
ſions of every ſentence of both are ſo ex- 


actly alike, that it is impoſſible to ſuppoſe 


that the perſon who drew the Affidavit had 
not the Bow-ſtreet Information before him 
as a Model. There is one material fact, 


however, ſtated in the Bow-ſtreet Informa- 


tion, which does not appear in the Aﬀida- 


vit, viz. that theſe two Drummers were both 


drunk at the time they went into the Priſoner's 


 bouſe, on the 26th day of January laſt, The 


reaſon why ſo leading and ſo important a 
fact was ſuppreſſed in the Affidavit, ought 
to have been given by the Proſecutor.--- 
When the Priſoner found this fact, as to 
their drunkenneſs, to be firſt ſtated in the 
Information, and afterwards left out in the 
Affidavit, he ſuſpected that there was a 
reaſon for its being withdrawn: he there- 
fore wiſhed, by the Croſs Examination of 


Heritage and Stephenſon, to get at the 


reaſon of this; but he was ſtopped by the 
Court, who (though they ſat patiently un- 


der every kind of inquiry inſtituted by the 
Proſecutor, 


1 
Proſecutor, yet they) on this, and many 
other occaſions, expreſſed their diſappro- 
bation of the Priſoner's queſtions, and here 
they refuſed to allow him to proceed. But 
it was very material for the Priſoner to 
fix, with preciſion, the ſtate of theſe two 
Drummers; and it was the duty of the 
Solicitor for the Proſecutor, who drew this 
Afﬀidavit, when he ſaw the Priſoner ſtrug- 
gling under the diſpleaſure of the Court, 
and charged with improper conduct, to 
have been ſo candid as to have relieved 
him. But at this moment the ſuppreſſion 
ol this fact is unaccounted for. 


The Priſoner is far from thinking, the 
objection made by the Proſecutor againſt 
the admiſſion of an Office Copy of an Af- 
fidavit, was not ffrifly legal. The Court 
had a right to expect that the beſt evidence 
of the fact, viz. the Affidavit itſelf, ſhould 
have been produced. But this deficiency 
was not owing to him, but was one of 
thoſe hardſhips which he ſuffered from be- 
ing carried to be tried at a diſtance from 
1 the 


( 72) 
the place where the fact charged againſt 
him was committed; and at a diſtance from 
his Witneſſes. To have carried Lord Ke- 
nyon's. Clerk to Chatham, and to have paid 
him for his attendance and his expences 
during this Trial, in order to produce the 
Original Affidavit, would have coſt about 
thirty guineas; a ſum of money which the 
Priſoner could not afford. His Attorney, 
therefore, took an Office Copy of the Af- 
fidavit, which was carefully examined by 
Lord Kenyon's Clerk, and by the Attor- 
ney, with the Original Affidavit. The 
Priſoner offered to produce it, and to call 
on the Attorney, to prove the examination 
and authenticity of the Copy; but the 
Court, as has been already mentioned, re- 
jected it. But by and by the Profecutor 
finds it neceſſary to prove another fact, 
and he is allowed to do it on evidence far 
ſlighter than that offered by the Priſoner, 
and equally illegal. He produced a Cer- 
tificate, by Juſtice Addington, of the Con- 
viction before him, which the Court ad- 
mitted as evidence, on the oath of Captain 
: Wyn yard, 


83 
Wytifard, that he ſam Mr. Addihgton 


ſigh the Certificate: but whether the fact 


o certified was true 6r tiot, was not pro- 

ved, for Captain Wyn yard confeſſed he 
did not examine the Certificate with the 
Conviction, to ſee if it was truly certified. 
Befides, a Certificate of a Record cannot 
be admitted to prove the tenor of ſuch 
Record; nothing leſs than the Original 
Record, or an Office * proved by a 
en n fuffcient. 


The Drummer EO was next call- 
ed; and the Proſecutor prayed, that in or- 
der to ſave the time of the Court, the Bow- 
ſtreet Information might alſo be read over 


to him, and authenticated by the ſame ge- 


neral queſtion that had been put to Heri- 
tage; and in order to prevent this illegal 
and lumping mode of Examination, the 
Priſoner was obliged to inſiſt poſitively, 
that the Depoſition ſhould not be read, 
but that he ſhould be examined rela- 


tive to the different facts propoſed to be 


proved by the Witneſs, which the Court 
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at laſt conſented to. However, he had got 
his ſtory ſo well by heart, that he agreed 
with his Comrade in moſt of the material 


| ee 


On he Croſs Efamination of theſe 
Drummers it appeared, that they came off 
Guard at St. James's, about eleven o clock 
in the forenoon of the 26th of January; 
that they went to drink, and continued 
drinking from that hour till between fix 
and ſeven o'clock in the evening ; that dur- 
ing that time they had been in ſeveral pub- 
lic-houſes, but, although they had been 
four years in London, they could not re- 
colle& in what houſes they were, nor even 
the names of the ſtreets, the quantity of 
liquor they had drank, or the perſons in 
their compagy. Heritage indeed ſays, a 
young lad from the country was with them, 
but Stephenſon could not recollect any 
perſon except his Comrade Heritage. 


They both confelled, that they had quar- 


relled and fought in the Savoy; but here 
| again 


( 75 ) 


again their recolleCtisn totally failed them 


as to the cauſe of their quarrel : and Ste- 


phenſon politively ſwore, that he never had 
been a Priſoner in the Savoy, except for 
this Deſertion. 


on the 26th of January, and only be able 


It is unneceſſary to ſay much as to the 
other Witneſſes examined by the Proſecu- 
tor, as none of their Evidence was appli- 


cable to the Charge againſt the Priſoner 
and they were brought forward merely to 


furniſh materials fora His rox V of CIM 


ING, which the Proſecutor declared it to 
be his intention to publiſh, - The firſt ob- 
ſervation that occurs on the Evidence of 


theſe two Drummers, is, that they, who have. 
each been about four years in London, 


ſhould have been in ſeveral public-houſes 


to recollect one of them. There ſeems to 


be here an unaccountable deficiency of re- 


collection. In the former part of the day, 
during their more ſober hours, they can- 
not recollect where they were, or how much 


liquor they had drank; but no . 
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do they get into the Priſoner's houſe, and 
have drank there a conſiderable quantity of 
liquor more, than, all at once, their recol- 
lection returns, and it is ſtrengthened in 
proportion to the quantity of liquor they 
drink. Every pint and every pot is ac- 
curately mentioned; every, word that paſ- 
ſed in converſation, ts remembered; and 
indecd not a circumſtance that happened, 
is forgotten, or even ſtated; doubtfully : 
nay, theyare ſo minutein their recollection, 
that after they maſt have been, very drunk 
indeed, they recollect the words mentioned 
by Juſtice Abinzton's Clerk, when they 
were atteſted ; for they both agree in ſay- 
ing that the Clerk aſked them / they were 
Apprentices , or if they belonged to the Militia, 


On this part of their Evidence, in which 
they ſwear that the Clerk aſked them theſe 
two queſtions, ozly, another remark pre- 
ſents itſelf, This anſwer ſeems, to be ſo 
guarded, in order to wipe off the imputa- 
tion of Perjury, under the pretence that 
they never were aſked, and never anſwered 

alſo 


1 


alſo that they were nat Svidiers. Their own 
Affidavits, ſworn before Juſtice Abington, 
and ſigned with their own hands, contra- 
dict them in this; for they expreſsly bear 
that theſe Drummers upon their oaths 
ſaid, that they were not Soldiers. The Af- 
fidavits are concluſive. evidence againſt 
them, and the Drummers do not pretend 
to ſay, or even inſinuate, that the Juftice's 
Clerk was deſired by the perſon who brought 
them, not to aſk the queſtion, or that the 
Clerk had the ſmalleſt hint that they were 
Soldiers, or that he connived at the Inliſt- 
ment. Knowing, then, as the Proſecutor 
muſt have known, that this part of their 
Depoſition ought to have been ſupported 
by other Evidence than that of theſe two 
Drummers alone, it ſcems ſtrange that Juſ- 
tice Abington and his Clerk, who both at- 
tended as Witneſſes, ſhould not have been 
examined. The Drummers, in their Affi- 
_davit before Lord Kenyon, ſwear, that the 
Jaſhice's Clerk did not read to them the 
contants of the Affidavit they took before 
him. This will readil appear to be another 
: cir- 
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circumſtance of their caution not to appear 


to have perjured themſelves. They have 
ſaid in the courſe of their Examination 


before the Court Martial, that they did 


not ſee Juſtice Abington; but they may as 
well attempt to falſify their Affidavit, 
taken before Lord Lord Kenyon, becauſe 
they did not ſee his Lordſhip when the Oath 


was adminiſtered to them by his Lordſhip's 


Clerk in the paſſage of his Lordſhip's 
houſe. In fact, they did not on that oc- 


caſion ſee Lord Kenyon, and it is the con- 


{tant practice of every Judge and Juſtice in 
England to ſign Affidavits as taken before 
them, if at the time of the Affidavit being 
ſworn to, they are in an adjoining room, 
or in any part of the houſe, without either 


the juſtice himſelf adminiſtering the Oath, 


or admitting the Deponent into his per- 
ſonal preſence. 


One farther obſervation on the Evidence 
of theſe Drummers, is, that in the Infor- 
mation taken before Juſtice Addington at 
Bow -Street, it is ſworn to by them, that 

1 being 


1 
being ordered for Guard the next morn- 
ing, Heritage obſerved to Stephenſon, f 

that they had none of their cloaths clean, | Et 
and that it was late and impoſſible for them 
to be upon Gyard the next morning ;” 
and this 1s literally copied in the Afhdavit 
taken before Lord Kenyon, But in the | 
Evidence of Stephenſon, taken before the | L 
Court Martial, this impoſſibility is, for the 
firſt time, attempted to be explained away; 


for Stephenſon ſwore, that he offered to 1 
pay for the pint which they had, ob- 1 
ſerving that unleſs they went home imme» iJ 
diately, they would be 00 lare, or it would be _ [ j 
impoſſible for them to. get their cloaths 1 


cleaned. This ſtory, however, of offering 
to pay the reckoning, and of giving this 
as a reaſon, that unleſs they went away, 
it would be impoſſible for them to clean 
their cloaths, is contradictory to their In- 
formation and Affidavit, both upon oath; 

ſo that if their former Depoſitions were 
true, their Evidetice before the Court Mar- 
tial muſt be falſe. Upon this point, there- 
fore, the Priſoner wiſhed to croſs examine W | 
1 ants EE. S | 
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1 
the Witneſſes; but this was oppoſed by 
the Proſecutor, and it was diſallowed alſo 
by the Court; nor did the Proſecutor en- 
deavour to explain why the Witneſſes ſhould 
be believed, when ſtating a matter to be 
only conditionally impoſſible, which they 
had again and again ſworn to as a mattkt 
on abſolute impoſſibility. 


Though the Priſoner might have felted 
his Defence on the incompetency of the 
Witneſſes for the Proſecution, yet he was 
willing to wipe off every imputation which | 
might be fuppoſed to remain: he therefore 
calted three Witnefles, by whom it was 
proved, that though Stephenſon had poſi- 
tively ſworn, that he never was a Prifoner | 
in the Savoy, except for this Deſertion, 
yet that, not many days before, he had 
been a Priſoner in the Savoy for being 
 Uirty and tearing his Ulcaths ; and that 
then he declared to the Witneſs, Haynes, 
that he would deſert ſo ſoon as he could 
get hislibetty. That when he was brought 


into o the Savoy with Heritage, in the Uni- 
form 


ER 
form of the Eaſt-India Company, the Wit- 
neſs ſaid, © Stephenſon, I ſee you are a 
man of your word; to which Stephen- 
| ſon anſwered, that he was. That on the 
evening of the day before which they were 
taken out of the Savoy to be examined, 
Heritage accuſed Stephenſon of having 

perſuaded him to deſert, which Stephenſon 
did not deny, but ſtruck him, and they 
fought on that occaſion. That next morn- 
ing, while they were cleaning themſelves, 
previous to their Examination, they agreed 
to charge the Priſoner with this offence : 
and on their return to the Savoy, they told 
the Witneſs, Haynes, on his obſerving, 
that perhaps they had accuſed an innocent 
man, that they would ſwear any thing, 
even againſt their own fathers, to get 
through the piece. oy 


Independent, then, of the objection a- 
gainſt the competency of theſe Drummers 
as Witneſſes, the Priſoner proved clearly, 
that the Drummers were not, in fact, en- 
titled to credit, and that, too, by Witneſſes 

M whoſe 
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whoſe veracity was not liable- to any ſuſ⸗ 


picion; and,, indeed, whoſe ſituation, as 


Military Priſoners, placed them under the 
influence of Military Power, and naturally 


made them wiſh to ſay as little as poſſible 


in favour of the Priſoner, upon a Proſecu- 
tion inſtigated by ſuch high Military Pow- 
er as the preſent. Every attempt was made, 
by Croſs Examination, to bring out, from 
the hiſtory of the military lives of theſe 
Witneſſes, ſomething that might throw a 
ſhade upon their Evidence: and though the 
Deputy Judge-Advocate took great care to 
impreſs on the minds of the Drummers, 
and other Witneſſes for the Proſecution, 
that they were not bound to criminate 
themſelves, yet no ſuch caution was given 
to theſe poor ignorant men; and one of 


them ( Jones) having incautiouſly acknow- 


ledged himſelf to be a Deſerter, the De- 
puty Judge-Advocate was uncandid enough | 
to take down ſuch confeſſion in his Evi- 
dence, But laying the Evidence of Jones 


totally aſide, the fact was clearly proved 


by Haynes, and in ſome reſpects confirm- 
| ed 


( 83 ) 
ed by Malone; chat this Defertion had been 
planned by Stephenſon long before Jan. 
26; and that the Priſoner had been accuſed 
by the Drammers for the ſole purpoſe of 
_ ſaving themſelves from puniſhment. But 

if any doubt could remain as to this fact, 
the Priſoner has farther to complain of the 
| injury and injuſtice he has ſuffered, in be- 
ing ſent to Chatham to be tried; for Sa- 
muel Thornhill, a Priſoner in the Savoy, 
would have fully confirmed all the Evi- 
_ dence of Haynes, beſides proving ſome 
other facts very material for the exculpa- 
tion of the Priſoner. Thornhill was or- 
dered to attend the Trial; but on his be- 
ing called, the Proſecutor ſtated that he 
was unable, from indiſpoſition, to attend. 
The Priſoner is willing to believe what the 
Proſecutor ſtated to'be true, though he did 
not produce any Evidence of the fact to 
the Court. But as Thornhill's Evidence 
was ſo material and neceſſary, the Priſoner 
prayed either that the facts which he ſhould 
ſtate, and which he expected to be proved 
by that Witneſs, ſhould' be admitted by 
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the Proſecutor; or that ſome method, by 
deputation or otherwiſe, ſhould be adopted, 
to give the Priſoner the benefit of. his Evi- 
dence. The Proſecutor declined making 
any admiſſion, and the Court declared that 
they could not examine a Witneſs by de- 
putation, or otherwiſe than by Adjourn- 
ment to the Savoy, which laſt they declared 
they would not do. 


But ſuppoſing even this branch of the 
Evidence for the Priſoner to be doubtful, the 
doubt was wholly removed by the Evi- 
dence of Ann Wright, the Priſoner's ſer- 
vant, who ſwore, that the Priſoner went 
out of his houſe before one o'clock in the 
afternoon of the 26th of January: That 
ſome Recruits having come from Man- 
cheſter, he was ſent for to come from the 
houſe at which he dined, to look at theſe 
Recruits: That between ſix and ſeven 
o' clock the two Drummers came into the 
kitchen, where ſhe was, dreſſed in the man- 
ner they have ſtated in their own Affida- 
vit: That the Priſoner came in ſoon af- 
tervards, 


1 


terwards, but that before he did come in 


their Atteſtations had been filled up: That 


a perſon of the name of Dymond, addreſs- 
ing the Priſoner, ſaid, Sir, I have got 
two fine lads for you, for the Eaſt-India 
Company; upon which the Priſoner aſked, 
Where are they? Dymond then pointed 
them out to him. The Priſoner obſerved, 
they were two good looking lads, and aſked if 
they had been atteſted ? and having re- 
ceived for anſwer, that they were not, but 
that their Atteſtations were made out, the 
Priſoner gave Beatty two ſhillings, and di- 


rected him to get them atteſted; and the 
Priſoner immediately left his houſe, and 


returned to his company, where he ſtayed 
till paſt twelve o'clock at night. And this 
Witneſs farther confirmed the Evidence 


of the Drummers, that the whole ſpace of. 


time during which he was in his own houſe 
did not exceed ten minutes. It was far- 
ther proved by this Witneſs, that ſhe ſaw 
the Priſoner come in: That he was with- 
in her ſight during the whole of the time 
he was in the houſe, and that he could not 
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have affiſted in diſguiſing the Drummers 
without her obſerving it: That in fact he 
did not aſſiſt in diſguiſing the Drummers; 
and that ſuch articles of Cloathing, as thoſe 
in which they were dreffed, never were in 
the Priſoner's houſe, and could not have 
been there without her having ſeen them; 


And here, again, as in every ſtage of this 
buſineſs, the Priſoner felt the hardſhip of 
being tried at Chatham, for in this very 
important part of his Caſe he was deprived 
of one of his moſt material Witneſſes. The 
Witnefs, Ann Wright, ſwore, that Samuel 
Youens came into the houſe with the Pri- 
ſoner, and remained in his company dur- 

ing the whole of the time that he was in 
the houſe, and returned with him to the 
company they had left. This Mr. Youens 
received a Summons to attend as a Wittiefs 

for the Priſoner. He did attend at Chat- 
kam fix days; but being unable longer to 

leave his bufineſs in London, he returned 

without being examined; and though the 

Priſonef ſent an Expreſs after him to Lon- 

er don, 
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don, he could not be prevailed on to re- 
turn to Chatham, and not being a Military 
Man, he could not be compelled. The 
Priſoner is willing to ſuppoſe that the Pro- 
ſecutor himſelf had not any intention of 


depriving him of Mr. Vouens's teſtimony; 


but it is a fact of rather a ſingular nature, 


that Mr. Vouens ſhould have been, as he 


was, invited to dine and drink wine every 
day with the Witneſſes for the Proſecution, 
and that his expences on thoſe occaſions 
ſhould have been paid, as my were, "0 
the Proſecutor. 


The next 3 which it is . 
ſary to mention is this: - 


The Dian, ini their Evidence 
ſworn, that when they were inſpected and 
paſſed as Recruits for the Eaſt-India Com- 
pany, they were 11. no ous what- 

ever. 


Mr. Morris, an 1 the Kalt- India 


Company, WAS. * examined as an 


Evidence 
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Evidence for the Proſecution : and the 
Judge Advocate croſs examined him, ob- 


ſerving with a degree of triumph, that he 


would get out of him ſomething of the 


Hiſtory of Crimping for the Eaſt-India 


Company; and inſinuating, at the fame 
time, that it would appear, that the Agents 


for the Eaſt-India Company were in the 
practice of decoying men from his Majeſ- 


ty's Service, and the better to do ſo, that 
the Recruits were paſſed without aſking 


them any queſtions. Mr. Morris, however, 


in the courſe of his Examination, ſwore, 


that he ſaw theſe lads brought in; that he 


could not recollect particularly as to their 
Examination, but that there were certain 


queſtions which muſt have been aſked 


them, as they were invariably put to every 


Recruit, 


Upon this, Captain Bunbury, one of 
the Judges ſtarted up, and in the moſt in- 
decent. and paſſionate manner ſtruck his 
fiſt upon the table, and addrefling the 
mn ſaid, . by Gop, Til be damm d if 

T believe 
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believe a word that ou ſay; and this 
ſcandalous behaviour was ſuffered to paſs 
without the Jeaſt ORE from * 
Court. 7 | 7 2 > 


Mr. Maris, upon the . 


Priſoner, went to London, and got an 
Order from the Court of Directors of the 


Eaſt- India Company, that Major Aker- 


man, the Officer who had inſpected and 
Paſſed the two Drummers, ſhould attend; 
the Trial. Major Akerman was examined: 
accordingly; and he fully confirmed the 
Evidence of Mr. Morris. He proved, that 
the practice was to bring in five Recruits 
at a time, and that before they were paſled, 
they were aſked certain queſtions, which, 
the Author does not recollect. And an. 
his being croſs- examined, whether he was 


in uſe to wait for an anſwer to the queſ- 


tions, he anſwered in the affirmative that 
he aſked the queſtions, and waited till they 
either verbally or otherwiſe teſtified their 
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The Priſoner was frequently put in mind 
by his Judges of the very great indulgence 
of the Court towards him. For what in- 
dulgence he received, he is humbly thank- 
ful; his ſituation required it, and every 
Court ought to look favourably on a man 
accuſed of a crime for which (if he ſhall 
be convicted) a ſevere puniſhment 1 may be 
inflicted. ' But he would aſk, in what this 

reat indulgence conſiſted, unleſs it is to 
be conſidered as matter of indulgence, that 
he had a Trial of any kind? One of the 
Judges, on the ſecond day 'of the Trial, 
aſked the Priſoner's Solicitor, how he could 
think of diſputing that the Priſoner was a Sol- 
dier? The anſwer given was, that the Pro- 
fecutof had not yet proved him to be a Soldier: 
on which the Judge very wiſely aſked, how 
could it be thought thut Sir*Gharles Gould 
_ would ſend any man to be tried by them, who 
is not a Soldier? If, then, the Priſoner was 
to be deemed a Soldier, becauſe Sir Charles 
Gould had ſent him to be tried at Chat- 
ham, the ſame reaſon might perhaps ope- 
rate for finding him guilty of the crime. 
Wok ** | © US 
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It has puzzled me, however, not a lit- 
tle; to find a ſingle inſtance of indulgence 
ſhewn by the Court in favour of the Pri- 
ſoner, though many inſtances of extraor- 
dinary indulgence can be produced in fa- 
vour of the Proſecution. One fact will, 
perhaps, place the indulgence of the Court 
in a proper point of view. When the 
Drummer, Heritage, was under. Examina- 
tion, the Priſoner's Solicitor happened to 
look the Witneſs in the face, perhaps ſted- 
faſtly, in doing this he neither intend- 
ed nor did harm; upon which, the Proſe- 
cutor, in a dictatorial ſtyle, addreſſed the 
Court, hoping they would order that ugly fel- 
low to ſtand back,'and not to flare the Witneſs 
in the face. An order was given accord- 
ingly, to which the Solicitor bowed obe- 
dience, Awards, the Priſoner having 
aſked what the Proſecutor was pleaſed to 
call imperti nent queſtions, Captain Wyn- 
yard, in open Court, declared, that he wi/h- 
ed be could meet the Solicitor any where but 
in that Court, his reſpect for which only, tied 
up his hands: :—and ſych threat, too, was 
Na. 15, 7+ | Luffered 
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ſuffered to paſs unnoticed by the Court. 
This convinced the Priſoner that he had 
little to depend on from the protection of 
the Court; and when his Solicitor offered, 
n the moſt reſpectful manner, to call on 
the Court for their protection, he was 
ſtopped flrort by the Preſident and Deputy 
Judge- Advocate, and told he had no right 
to ſpeak: upon which, Mr. Lowten, At- 
torney for the Proſecution, in the uſual 
ſtyle of his Covent-Garden Addreſs, but 
whoſe right to fpeak was no better than 
mine, was permitted to vociferate, © Tarn 
him our turn ins out! with ee 


If to refuſe to put teenage the Wit- 
neſſes, which the Prifoner tendered, is an in- 
dulgence, he certainly received the indul- 
gence of the Court in a very great degree; 
And he may alſo, in this claſs of indul- 
gences, place a total refuſal to examine 
Writneſfes whom he called, or to allow 

them to be ſworn. The Profecutor had 
publicly avowed, that the reaſon why Juſ- 
tice Addington! (a Witneſs ſummoned by 
thePrifoner) did not attend, was, that he, 
| the 
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_ the Proſecutor; rad told him (the Juſtice) 

that his attendance would not be neceſſary: 
the Priſoner oalled him, therefore, to give 
dis ceaſon for eeping back this Witneſs; 

but the Court refuſed to allow him to be 
ſworn. The Priſoner alſo called Serjeant 
Turtle, and Serjeant- Major Lunt; both of 
the Coldſtream Regiment of Guards, tb 
| Prove other facts, which would have diſ- 
cloſed ſome of the leading features of this 
Proſecution. He was fo fat! indulged as 
to be allowed to aſłk two mtroduttory 
queſtions of Turtle, but was immediately 
ſtopped ſhortthe Witneſs was diſcharged, 
and the Court refuſed to allow Lunt to be 
fworn. No objection, however, was ſtated 
againſt the competency of theſe Witneſſes, 
nor was any reaſon given for denying to 
the Priſoner the benefit of their Evidence, 
other than that the calling of them was 
an abuſe of the maulgence of the un., J 


| Whatever reaſon then the Prifanzr has 
to thank the Court for their indulgence, 
indy the Proſecutor has equal reaſon to 
* 
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applaud ſuch indulgetice---every| Witness 
he called was received without objection 
every queſtion put without exception, and 
every hearſay tale or idle ſtory liſtened to 
with attention; once indeed, the Judge 
Advocate, after having ingroſſed an enor- 
mous quantity of extraneous matter in the 
Proceedings, took the liberty of aſking the 
Proſecutor, i he thought the object of his 
Examination connected with the charge 


againſt the Priſoner ? The Proſecutor can- 


didly anſwered, no: but that this Trial 
would certainly be publiſned, and it was 
his wiſh to introduce as much of the Hiſ- 
tory of Crimping into it as poſſible. The 


Court aſſented, and as it was no part of 


the duty of the Priſoner's Solicitor, and 
far leſs was it his inclination, to check any 
inquiry which might tend to ſuppreſs 


Crimping, the Proſecutor Was permitted 


to ſwell the Proceedings to an enormous 
bulk, and to take up more time in detail- 


ing, by his Witneſſes, this #Hjfory of Cuinp- 


ing, than was allowed to the Priſoner for 
the whole of his Defence; for in fact the 
Priſoner 


8 
Priſoner had not been an hour on his De- 
fence, till the Court began to find fault 
with him for delaying them unneceſſarily. 


I ſhall only mention another remarkable 
inſtance of the indulgence of this Court to- 
wards the Priſoner. On Saturday, the 
24th of March, the Proſecutor declared 
that be cloſed the Evidence for the Proſecution. 
The Priſoner immediately was called on for 

his Defence, which he produced ; but the 
Judge Advocate requeſted he would then 
withdraw it, and call his Witneſſes, obſerv- 
ing, that his beſt way would be to include 
the whole of his caſe in a Summary, after 
the Evidence on both ſides was cloſed ; and 
in compliance with this opinion the Priſo- 
ner withdrew his Defence, and proceeded 
to the Examination of his Witneſſes. After 
the Priſoner had called all the Witneſſes 
who had attended, or whom the Court 
would permit him to examine, he alſo de 
clared the Evidence of his Defence to be 
cloſed ; and was told that he could not af- 


n be permitted to examine any more 
Wit- 
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Witneſſes. The Priſoner then. produced 
his Obſervations in writing, by way of 
Summary of his Defence, which were read 
by the Judge Advocate. The firſt para- 
graph af that Paper is in theſe words--- 
the Priſoner is now arrived at the Ja 
ſtage of this buſineſs, and he is extremely 
ſorry that he has been laid under the ne- 
ceſſity of diſcloſing a ſcene of Perjury and 
of Infamy hardly to be paralleled in the 
annals of any Court of Juſtice,” The 
Judge Advocate was here ſtopped by a ge- 
neral cry from the Court of a4 libe/!---a 
libel !”---And the Profecutor, with the 
laudable view, no doubt, of puniſhing the 
perſon who-ſhould be guilty of accuſing 
theſe virtuous Drummers of the Calaſream 
Regiment, of ſo attrocious a crime, beg- 
ged the permiſſion of the Court to aſk me, 
Whether or not I was the Author of the 
Paper then in the hands of the Judge Ad- 
vocate? To which 1 readily anſwered, that 
I'was ; and upon this aſſurance, the Paper 
was allowed to be read to the end without 


interruption ,the * Advocate obſerving 
that 


, 

that it was in the power of the Court af- 
terwards to expunge any part of it which 
| my might deem 1 improper· | 


The Judge Advocate then aſked "hs 
ads. if he had any thing more to 
offer to the Court, and he then claimed a 
right to reply. To this the Priſoner aſſent- 
ed; and a Paper of Obſervations were read 
by Captain Wynyard, and delivered into 
the Court. He then informed the Court, 
that Corporal Beatty, a material Witneſs, 
was forthcoming, and he begged leave to 
call him, to ſubſtantiate his Charge. But 
to this the Priſoner objected, it being con- 


trary to every rule of judicial proceeding, 


to permit a Proſecutor, after finding his 
caſe to be totally overturned, to begin 


again, and examine other Witneſſes in 


ſupport of his Charge. 


In ſupport of the Proſecutor's demand, 
the following paſſage from Major Adye's 
Treatiſe on Courts Martial (page 102) 
was quoted: The Evidence on both 

_ ſides 
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- Ndes being heard, and the Priſoner having 
made his Defence, the Proſecutor has a 
right, in caſe he finds it neeeſſary, to make 
a Reply. By a Reply is to be underſtood, 
à right of obſerving upon the Evidence in 
general, which cannot be done until it has 
been heard on both ſides, and alſo a right 
of controverting, by Evidence, any nero 
mutter introduced by! the Te] in his 
een 


92 The Priſoner did then, as he does now, 
adrmit the rule here laid down to be juſt. He 
- had no objection that theProſecutor ſhould 
be permitted to deliver in any Obſervations 
upon the Evidence which he pleaſed; nor did 
he oppoſe his right of controverting, by 
Evidence, any nem matter introduced by the 
Priſoner in his Defence. The Proſecutor, 
however, contended, that under the rule 
here laid down, he was entitled to bring. 
oF Witneſſes to prove his Charge, and to ſup- 
"id - ply the defects of his Evidence in chief. 
j The Priſoner, on the other hand, argued, 
that as the Proſecutor had choſen to reſt 
WH] 5 . his 
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his Proſecution on the Evidence of the 


two Drummers alone, he could not now, 


that their teſtimony had been diſcredited, 
reſort to the Eyidence of other Witneſſes; 
and the only point open to him was, to 
invalidate the Evidence of the Priſoner's 
Witneſſes, by proving that they ought not 
to be believed; and the Priſoner contend; 
ed, that any future Examination ſhould be 
confined to neu matter, and that an unli- 
mited latitude could not he giyen to the 
Proſecutor in examining his Witneſſes. --- 
That this is the true ſenſe of the Rule 
ſtated by Major Adye, is evident from that 
part of the paſſage which has been already 
quoted ; but if any doubt could remain, 
it is clearly done away by the ſubſequent 
part of the ſame paragraph: And as 
Courts Martial (continues the Author) 
are inclined to grant every reaſonahle in- 
dulgence to a Priſoner, he is generally per- 
mitted, upon application, to give in his 
Anſwer to the Proſecutor's Reply, which 
is termed a Rejoinder: but this is rather a 
matter of ſpecial favour than of right, for 
| O 2 he 
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he has already had his opportunity of ſtat- 
ing the Evidence on both fides, and can 
have no new matter to controvert, becauſe 
the Proſecutor i is by no means at liberty to proc 
_ any in bis Nh. of 


The indulgence of the Court was in this 
caſe, however, manifeſted in a very great 
degree. The Court was cleared, and after 
mature deliberation, it was determined, 
that the Proſecutor might examine his 
Witneſſes not only on any new matter a- 
riſing out of the Defence, but generally to 
prove the Charge. Beatty was then exa- 
mined, and undoubtedly his Evidence is at 
variance with that of all the other Wit- 
neſſes, both for the Proſecution and for 
the Defence. He ſwore that the OS | 
mers came to him at the Priſoner's houſe, 
and communicated to Beatty their inten- 
tion of deſerting ; but he does not ſay that 
the Priſoner was preſent, or that the con- 
verſation between Beatty and the Drum- 
mers was ever communicated by him to 


the Priſoner, This fact alone, if it 1s true, 
totally 
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totally does away the Charge; for it eſtab- 
liſhes this, that theſe two Drummers were 


not adviſed and perſuaded to deſert, but 
that they actually committed the crime of 


their own accord; and that if there was 
any advice or perſuaſion, it was uſed by 
Beatty, or by ſome other Panna, and not 
by the Priſoner. 


The Priſoner] is here charged with 1 
what in the common Law Courts is called 
an Acceſſory before the fact: unleſs, therefore, 
his privity to this Deſertion can be proved 
prior to the actual commiſſion of the 


crime, (whatever might be his ſhare in the 


buſineſs afterwards) it is impoſſible to con- 
vict him on the preſent Charge. Beatty 
admits, that Stephenſon came into the Pri- 
| ſoner's houſe, diſguiſed ; and it is evident 
that both of theſe Drummers came into 
the houſe for the expreſs and ſole purpoſe 
of being inliſted into the Service of the 
Eaſt-India Company. The crime of De- 
ſertion was therefore completed before they 
entered the door of the Priſoner's houſe: 

and 


( 102 ) 


and even taking. the fact as ſtated in Beat- 
ty's Evidence, it goes no farther than this, 
that after they had deſerted, and after they 
had been inliſted by Dymond, and not by 
the Priſoner, into the Service of the Eaſt- 
India Company, the Priſoner aſſiſted in 
changing their dreſs, to enable them to 
paſs before the Magiſtrate when they were 
atteſted. 

If then, as is the caſe, no previous acceſs 
ſion to the crime has been proved, the Pri- 
ſoner will not ſpend time in arguing on 

the other part of the charge, viz. for In- 
listing Stephenſon and Heritage into the. ber - 
vice of the Eaft-India Company, knowing 
them at the ſame time to be Soldiers — for this 
is only matter of aggravation, and not 
matter,of charge, as neither in the Mutiny 
Act, nor in the Articles of War, is there 
ſuch a crime ſpeciſied; and conſequently, | 

hefe there is no law, chere can he Ro 
| Wye, ern | 


1 cannot dilauſs Corporal Beatty als 
put — that it ſeems impoſſible to 


believe 
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believe his Evidence, without imputing 
Perjury to the Witneſſes on both ſides.— 
| The Drummers ſwore, that they both came 
into the houſe in their Regimental Drels. 
Beatty ſays, that Heritage came in his Re- 
gimental dreſs, but that Stephenſon was 
diſguiſed, All the Witneſſes agree, that 
the time during which the Priſoner was in 
his houſe on this occaſion, did not exceed 
ten minutes; but Beatty at firſt ſwore, that 
he was in the houſe an hour, and.it was 
with great difficulty that the Deputy Judge 
Advocate could beat him down to three 
quarters of an hour. In ſhort, the teſti- | 
mony of this Witneſs, Beatty, is fo con- 
tradictory to that of Ann Wright, that it 
becomes a queſtion as to the credit of both. 
The only reaſon on which ſhe is to be diſ- 
; credited 1 is, that ſhe is a Servant of the Pri- 
ſoner; but her ſituation, in that reſpect, 
may be changed at the pleaſure of either 
party. Corporal Beatty's engagement is 
of a different kind: he has, ſince this affair, 
been promoted from being a Corporal to 
be a Serjeant; but it appears from Capt. 

1 Campbell's 
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Campbell's Letter to Meſſrs. Biſhopp and 
Brummell, that his promotion ĩs ſuſpended 
till the event of this buſineſs. If theſe two | 
Drummers were at all diſguiſed, it is evi- 
dent Beatty had a ſhare in the tranſaction; 
he was therefore ſtrongly intereſted to ſave 

himſelf from puniſhment ; and he may al- 
ſo be preſumed to have been influenced to 

throw the blame on the Priſoner, from 
the proſpect of promotion. 


It is alſo impoſſible for me to aſcribe 
the conduct of the Proſecutor on this oc- 
caſion to pure motives; and though it was 
attempted to diſcredit the Witneſſes for 

the Priſoner, if it could have been made 
to appear that they had even ſpoken to him, 
or to his Attorney; yet it appears, and can 
be proved, that ſomethin g more than mere 
converſation has paſſed between Beatty and 
the Proſecutor on this occaſion. Beſides 
the proſpect of a halbert, he has, in order 
to induce him to accuſe the Priſoner, been 
told, that Beatty himſelf is juſtified for 
whatever he did, he having been ordered ſo 
to 
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to do by the Priſoner, ꝛubom, as bis Serjeant, 
be was bound 46 obey, By this rule, then, 
if a Serjeant orders his Corporal to commit 
a erime, the Corporal is bound to bey 
ſuch order: and this doetrine naturally 


leads me to ſuſpect that Beatty. has alſo 


received an order from dome Superior or 

other to tell the ſtory which he did. Phe 
Proſeoutor produced and read to the Cdurt 
a Paper ſigned by Beatty, which, no'dqubt, 


contains valuable materials for the Kidory 


_of Crimping-; but he could not be provail- 
ell on to deliver it, to mae a part of the 


Proceedings: and this circumſtance, how- 


ever immaterial, tends to ſhew, that dhe 


Proſecutor did not heſitate to praotiſe him - 
ſelf, what he would have reprobated, had 


ede been done by che Priſoner,” | 


- 


| Beſides, Reanyrefhleeit ihe — 
the Proſecutor had this Witneſs at hand, 
and he knew alſo the full amount of his 
Evidence. To keep ſo material a Witnels 
back, and reſt the Proſecution on the teſti- 
mony of two perjured men alone, there- 
P _ 2, 
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| fore require to be accounted for; and 1 
can only account for it in this way. Had 
"Beatty been bfought forward in the firſt 
4F inſtance, along with the other Witneſſes 
= for the Proſecution, it would have been 
proved, by the Evidence of Malone, one 
of their own Witneſſes, that Beatty. was 
not to be believed, for that he had confeſ- 
ſed that he had been compelled to ſign the 
Paper above-mentioned, from the dread of 
puniſhment, and from the hope of pro- 
motion; but that he, at the ſame time, 
confeſſed to Malone, that though Beatty 
- himſelf knew. that theſe two lads were 
Soldiers, yet that the Priſoner was then 
totally ignorant of that fact. 


Laſtly, the indulgence of the Court was 
ſtrongly expreſſed in their refuſal to al- 
low the Trial to be kept open till next 
day, that he might have time to ſend for 
Malone, who had been diſcharged in con- 
ſequence of the Prpſecutor having cloſed 
- his Evidence without calling Beatty; and 
. 5 1 
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he cannot conſider this Repiy in any other 


view than a Trick, to eſtabliſh - Beatty's 
Teſtimony, by keeping it back, till it was 
known that Malone was out of reach. 


« 108) 


The Coun . dog ed 1 the 1 
lowing Officers, vin. 


PRESIExr. 
col. Jonx Loxp NTwARE, 3 Regiment. 


MEMBERS, 

Lieut. Col. RicnAR DSO x, 3d Regiment. 
Major WRr1carT, Royal Artillery. 
Capt. CARLTON, Do. 

Capt. SMIT4,.Queen.s Rangers. 
Capt. Cnamracnr, 3d Regiment. 
Capt. DuveRNET, Royal Artillery. 
Capt. BLAck ER, 62d Regiment. 
Capt. O'Hara, 67th Regiment. 
Capt. Har, 3d Regiment. 
Capt. BaLrouR, Do. 
Lieut. Riou, Royal Artillery, 
Lieut. ProvosT, 3d Regiment. 
Lieut. Brooks, 20th Regiment. 
Lieut, Bunzuxy, 62d Regiment. 
Lieut. PzTRIE, 3d Regiment. 


DEPUTY JUDGE ADVOCATE, 
Major BxowNR16s, 49th Regiment. 
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POSTSCRIPT. 


'FHE Prifoner mi ght have ſtated the 
hardſhips Ve has ſuffered, in aggravation 
of his Caſe. During the firſt four days 

of his Impp1onment in the Savoy, he was, 
notwithſta nding the inclemency of the 
weather, not allowed fire; nor was any 
perſon, not even his Wife, permitted to ſce 
him. When he was brought before Lord 
Kenyon, th qugh carried in a coach, and 
_ eſcorted by fix armed Soldiers, he was 
hand- euffed: and the following Letter 
will explain vvhat he was perhaps farther 
to have ſuffered, had not His Royal High- 
neſs the Dux:s of York humanely been 
pleaſed to order the Priſoner to be carried 
to n . 


(ano) 


RI CHMOND BUILDINGS, DEAN-STREET, SOHO, 
March 17th, 1792. 


e I humbly beg your Royal Highneſs's | 
pardon for this Letter, which my duty, as 
Solicitor for Samuel George Grant, com- 
pels me to write. Four Royal Highneſs's | 
name has been uſed (and that in my hear- 
ing) to afflict and greatly agitate the mind 
of the Priſoner, my Client, who has been 
aſſured, by the only authority which in 
his ſituation he can obtain, . that. your 
Royal Highneſs has ordered him to be 
marched on foot to Chatham, loaded with - 


heavy irons. 


*5 humbly treat your Royal Highneſs 
to believe, that ſuch aſſurances gained no 
credit with me; and that I dare not credit 
them, becauſe the unhappy man, by ſuch 
unneceſlary fatigue and ſuffering, imme- 
diately previous to his Trial, would be 
rendered incapable of defending himſelf 
againſt a Charge of which he proteſts his 


innocence : but the apprehenſion of ſuch 
a treat- 


hs. * 
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a treatment, and of its conſequences, re- 
quires to be removed from his mind; and | 
for that purpoſe I venture, as my duty di- | 
rets me, to be an humble Petitioner te | l 
your Royal Highneſs. FTTH 4 | I 


1am, 

With the greateft ſubmiſſion, 3 
Your Royal Highneſs's 5 [ 

| Moſt obedient humble Servant, | 


J. MARTIN, 


SOLICI TOR FOR SAMUEL GEORGE GRANT, 
A PRISONER IN THE: SAVOY.” 


His Royal Highneſs the Duke of York, Sc. 
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After the Trial nad cloſed the follow- 
ing Petition was a to, His 
MAJESTY. 


. TO 1755 
KING's MOST EXCELLENT MA FESTY, 


The humble Petition of Samuel George Grant, 
4 Priſoner in your Ale 5 Garrifon at 
Chatham, 


SHEWETH, „„ 


« That your Majeſty's fumble, Petitioner 
is laid under the neceſſity of throwing 
himſelf at the feet of your Majeſty, as the 
Fountain of Juſtice, to complain of the 
Proceedings of the General Court Martial, 
acting under your Majeſty's Royal War- 
rant, in the Trial of your Money s Peti- 
tioner. | 


« Your Majeſty's Petitioner humbly pre- 
ſumes, that his caſe involves in it the 
. moſt 


1 1 


moſt ſerious and important conſequences 


to the liberty of every ſubject in the land. : 


Your Majeſty's Petitioner is not, and never 
was a Soldier, nor had ever the intention 


of becoming a Soldier. And the Civil 
Power alone can determine the queſtion, 
Who ſhall be deemed, and who ſhall not 


bedeemeda Soldier? And no Military Court 
or Power can determine ſuch a queſtion, 
Your Majeſty's Petitioner therefore humbly 
contends, that the adjudication of him, as 
a Soldier, by the Court Martial alone, with- 
out any adjudication by the Civil Magiſ- 


trate, was a point not within the juriſdic- 


tion of the Military Court. For, if this 
adjudication by the Military Court is good, 
the Civil Liberty of all your Majeſty's ſub- 
jects 1s placed under the controul of Courts 
Martial ; who may, if they pleaſe, adjudge 
any man to be a Soldier, and puniſh him 
by Martial Law. | 


The Mutiny Act has not allowed to Mi- 
 litary Courts the power of trying the queſ- 
tion, Whether or not a man is a Soldier? 


= So 
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80 that if that, or any other queſtion not 
within their cognizance, comes before 
them, they muſt ſend it to be tried in the 
Courts having juriſdiction, by a Jury of 
the Country, And to that Jury your Ma- 
jelty 8 Petitioner claims to be ſent. 


When your Majeſty 8 "WRARD was 
firſt illegally ſeized by a Serjeant of the 
Guards, the Petitioner applied for, and 
obtained a Writ of Habeas Corpus. The 
Return made to the Writ was, that the 
Petitioner was a non-commuſſioned Officer 
in your Majeſty's 74th Regiment of Foot; 
which, though your Petitioner did then, as 
he does now deny, yet ſuch Return was 
| judged, by the Chief Juſtice of the King's 
Bench, to be legally ſufficient, whether 
true or not ; and he was remanded accord- 


« Jn a to obtain a legal and conſtity- 
tional Redreſs for this illegal and uncon- 


ſtitutional Caption, Impriſonment and 
Trial, 


( is 5 
Trial, your Petitioner has coal AAtons 


to be brought, in your Majeſty's Court of 
Common Pleas, againſt Joſeph Turtle, the 


Serjeant of the Guards who ſeized him; 
and againſt Samuel Lunt, the Serjeant 
Major, by whoſe Warrant he was impri- 
ſoned in the Savoy ; and againſt William 
Hannam, Eſq. Provoſt Martial of your 
Majeſty's priſon of the Savoy, for having 
made a falſe Return to the Writ of Habeas 
Corpus; and your Petitioner means far- 
ther to purſue ſuch other means for legal 
redreſs, to which he ſhall be by his Counſel 
adviſed. 


e Your Majeſty's Petitioner, therefore, 
humbly prays, that your Majeſty will be 
graciouſly pleaſed to arreſt the Execution 
of any Sentence which the ſaid Court 
Martial may have pronounced againſt him; 
that your Petitioner may not be ſent out 
of his native land, or be ſubjected to any 
Military Puniſhment, until a Jury of his 
Country ſhall have cut him off from Civil 

Society, 


* 
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Society, and ſhall have determined, whether 
de is, or is not amenable to Martial Law. 


1 And your Majeſty's Petitioner, as in 
duty bound, ſhall ever pray, &c. 
J. MARTIN, 
. SOLICITOR FOR THE PRISONER, 
ON HIS BEHALF, 


or 
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